INDEX DIGEST 


(OCTOBER 1, 1978-SEPTEMBER 30, 1979) 


ABSENCES (See LEAVES OF ABSENCE) 


AJMINISTRATIVE DETERMINATIONS 

Conclusiveness 

Contracts 

Disputes 
Law questions 

Protest against termination of contract is appropriate for review by 
General Accounting Office (GAO) where there are no material facts in 
dispute and only question concerning propriety of termination is one 


Discretionary v. mandatory 

Provision of negotiated agreement calling for consistent and equitable 
application of merit promotion principles does not constitute a nondis- 
cretionary agency policy requiring agency to make promotions at any 
specified time or under specified criteria. The inclusion of a provision in 
a negotiated agreement does not automatically make it nondiscretionary 
for purposes of the Back Pay Act. A nondiscretionary provision for such 
purpose is defined at 5 C.F.R. 550.802(d) to mean one requiring an agency 
to take prescribed action under stated conditions or criteria. 55 Comp. 
Gen. 42 is distinguished_-_____________- 


ADVERTISING 

Advertising v. negotiation 

Negotiation propriety 

“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) ccmputerized information processing 
system has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist 
in defining reasonable needs for service unlike negotiated procurement 
in Informatics, Inc., B—190203, March 20, 1978, 78-1 CPD 215, where 
procuring agency intended to evaluate offerors’ approaches only as part 
of responsibility evaluation and not as part of proposal evaluation; and 
(2) there is no indication NASA ever formally advertised prior procure- 
ments for similar system unlike prior advertised procurement history in 
Informatics decision. B—190203, Mar. 20, 1978, modified in part 


Protest timeliness 
Protest allegation that negotiated procurement should have been 
formally advertised which is raised after closing date for receipt of pro- 
posals is untimely under General Accounting Office Bid Protest Pro- 
cedures and therefore not for consideration - - - 
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ADVERTISING—Continued 

Advertising v. negotiation—Continued 

Specifications availability 

GAO will not object to contracting officer’s determination to negotiate 
on basis that it is impracticable to secure competition by advertising 
where, as here, reasonable basis exists. Here, procuring agency has shown 
that it must evaluate technical acceptability of proposals because, 
despite detailed request for proposals (RFP) specifications incorporating 
even more detailed references, all output situations have not, and cannot, 
be specified and offeror’s technical flexibility to satisfy inevitable changes 
arising during contract must be ascertained 
Commerce Business Daily 

Information 

Constructive notice 
Date determination 
Publication v. mail receipt date 

Where protester has actual notice of award of contract after timely 
receipt of Commerce Business Daily in ordinary course of business within 
a reasonable time after publication and mailing, timeliness of protest 
may be measured from date publication is received, allowing a few days 
for mailing and receipt of the CBD. Prior decisions are clarified to allow 
for reasonable time for protester to receive publication in ordinary 
course of business. B—182318, Jan. 27, 1975, and other cases following 
rule established therein, modified 


Publication requirement 
Prior to ordering under basic ordering agreement 
Spare parts procurement 

Procuring activity is required, absent circumstances not applicable 
here, to publish spare parts procurement synopses in Commerce Business 
Daily (CBD) in timeframe prescribed by ASPR 1-1003.2 (1976 ed.); 
neither fact that items are deemed critical aircraft parts nor that agency 
now posts CBD synopses letters in bid room relieves agency of obligation 
to promptly synopsize proposed procurements 

AGENCY 

Promotion procedures. (See REGULATIONS, Promotion procedures) 


AGENCY FOR INTERNATIONAL DEVELOPMENT 
Foreign aid programs. (See FOREIGN AID PROGRAMS) 


AGENTS 
Government 
Authority 
Contract matters 
Since agency officials had no authority to contract for purchase of sug- 
gestion, doctrine of estoppel is not for application. ___._.____-_------ ke 


Government liability for acts beyond authority 
Civilian personnel matters 
New appointees cannot be reimbursed travel and relocation expenses 
from Washington, D.C., to next duty station. Record indicates that 
agency erroneously indicated Washington as permanent duty station 
instead of temporary duty station while appointees were trained for 4 
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AGENTS—Continued 
Government—Continued 
Government liability for acts beyond authority—Continued 
Civilian personnel matters—Continued Page 

months. New appointees must bear expense of reporting to first official 

duty station and such duty station must be where major part of em- 
ployees’ duties are performed and where they are expected to spend 
greater part of time. Government is not responsible for unauthorized acts 

of its agents. Erroneous payments must be collected 


Contract execution 

Department of Interior questions the legality of appropriated fund 
expenditure by Bureau of Mines, a subordinate agency, where EEO 
officer, who lacked delegated procurement authority, procured services 
of contractors and payment was eventually made for services rendered. 
Agreements violated the prohibition against the provision of enter- 
tainment from appropriated funds and included payments for premiums 
on insurance coverage of art objects exhibited incident to National 
Hispanic Heritage Week, contrary to the longstanding policy of Govern- 
ment to assume its own risks of loss and not to purchase commercial in- 
surance. The employee has been advised of the limits of his authority. In 
view of the special facts and circumstances involved, we believe no use- 
ful purpose will be served by taking exceptions to these payments 


Government liability for negligent or erroneous acts 

Transferred employee reported to new duty station on May 4, 1976. 
He purchased a residence there with settlement on May 5, 1978. He is 
not entitled to reimbursement of real estate expenses since applicable 
regulations limit maximum time for settlement to within 2 years. Error 


of agency in extending initial year to May 5, 1978, provides no authority 
to modify statutory: régulations_ =... 220 222 2225 Ss eA: 


Doctrine of estoppel 
Government is not bound by its agents acting beyond their authority 
and contrary to law, and the United States is not estopped to deny the 
authority of its agents 


Of private parties 
Authority 
Contracts 
Evidence to establish 
Administrative determination 
Question of signer’s authority is essentially factual determination to 
be made upon consideration of all relevant evidence________-_-------- 


Signatures 
Time for submitting evidence 
Where authority of signer of bid is questioned hy contracting agency, 
burden rests on bidder to submit necessary documentation to demon- 
strate such authority. Preferably, such evidence would be included on 
Standard Form 129 which would be on file prior to bid opening. How- 
ever, furnishing evidence after bid opening is not legally prohibited. In 
absence of timely submission of probative evidence, protester has failed 
to satisfy its burden to substantiate authority of signer of bid___----_- 
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AGRICULTURE DEPARTMENT 

Farmers Home Administration 

Energy Impacted Area Development 

Assistance Program 

Under section 601(a) of the Powerplant and Industrial Fuel Use Act 
of 1978, a State Governor may designate an impacted area based on his 
finding that employment in coal or uranium production activities 
“increased for the most recent calendar year by 8 percent or more from 
the immediately preceding year.’’ Both the plain meaning of the statute 
and its legislative history support the view that ‘the most recent cal- 
endar year” is determined with respect to the time of the Governor’s 
finding, and not, with respect to any calendar year since 1975, of 8 percent 
increased employment. Final regulations of the Farmers Home Ad- 
ministration for the Energy Impacted Area Development Assistance 
Program should include an amended definition of “base year” consistent 
with this decision 


ALLOTMENTS 

Savings bonds 

Conversion to Series EE Bonds 

Incident to introduction of Series EE Savings Bonds to replace 
Series E Bonds being purchased by payroll allotment, Treasury proposes 
to substitute Series EE Bonds based on a “negative-response” method, 
whereby the Series EE Bonds will be substituted unless the employee 
terminates his allotment. Since the Series EE Bonds are a continuation 
without major substantive change of the Series E Bonds, the negative- 
response method of conversion is a proper means of continuing the 
employee’s voluntary allotment under the Payroll Savings Plan. The 
proposal is approved 


ALLOWANCES 
Family. (See FAMILY ALLOWANCES) 
Military personnel 
Basic allowance for quarters (BAQ) (See QUARTERS ALLOWANCE, 
Basic allowance for quarters. (BAQ)) 
Leaves of absence 
Lump-sum payments 
An amendment to 37 U.S.C. 501(b) deleted inclusion of allowances in 
lump-sum leave payments to military members upon discharge; how- 
ever, @ saving provision retained entitlement to include the allowances 
for leave accrued prior to the amendment. Although the claimant con- 
tends that the services’ regulation determining when a member will be 
charged with use of preamendment leave frustrates congressional intent 
of the saving provision, in view of the services’ authority to prescribe 
regulations for accrual and use of leave, the language and legislative 
history of the amendment, the regulation is proper 


Quarters. (See QUARTERS ALLOWANCE) 
ANNUAL LEAVE (See LEAVES OF ABSENCE, Annual) 
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APPOINTMENTS 
Informal, irregular, etc. 
Voidable v. void Page 
Civil Service Commission (CSC) directed cancellation of employee’s 
temporary appointment at GS-6 level because of violation of CSC re- 
quirements. Since employee had basic qualification for appointment and 
appointment was not contrary to law it was voidable only and corrective 
action as ordered by CSC is prospective only. Employee is entitled to all 
benefits of position to which appointed until separated or transferred. 
Modified in part by 58 Comp. Gen. 734 


APPROPRIATIONS 

Agriculture Department 

Federal aid, grants, etc. 

State matching contributions 

Since 1967, Department of Agriculture has interpreted annual appro- 
priation provision requiring “minimum matching by any State of at least 
40 per centum”’ as allowing accumulation of all contributions by a State 
since 1963 to determine if matching requirement for brucellosis program 
has been met. For 1979, provision was changed to require matching “by 
the States’’ on a 60/40 basis. Agriculture believes this change authorizes 
aggregation of all State contributions since 1963 rather than on State-by- 
State basis. Provisions in annual appropriation acts, unless otherwise 
provided, apply only to that fiscal year and neither language nor legisla- 
tive history of these provisions support Agriculture’s interpretation. 
However, in view of longstanding practice we will not object to this prac- 
tice for this year_______-_----_ erst 


Augmentation 


Gifts, etc. 

Some members of the United States Metric Board desire to waive their 
compensation while other members desire to accept it but return it as a 
gift to the Board. Here the statute authorizes payment of Board mem- 
bers at a rate not to exceed the daily rate currently being paid grade 18 
of the General Schedule. Such pay is not considered salary fixed by or 
pursuant to statute which would preclude waiver. Also, since statute au- 
thorizes acceptance of gifts and donations, members may make gifts of 
their salary to the agency. However, the members would be liable for the 
income tax on such salary and would be entitled only to the limited de- 
duction for charitable contributions prescribed by the Internal Revenue 
Service. 57 Comp. Gen. 423 and 54 id. 393, distinguished 


Availability 

Advance payments. (See PAYMENTS, Advance) 

Attorney fees 

Where an SEC investigation of charges of misconduct against three 
SEC employees was ultimately resolved in favor of the employees, the 
employees’ legal fees may not be reimbursed. Attorney’s fees may be 
awarded to the prevailing party only when there is express authority 
for the payment of such fees and there is no specific authority for award 
of attorney’s fees in standards of conduct proceedings in the nature of 
those conducted by the SEC 
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APPROPRIATIONS—Continued 
Availability—Continued 
Compensation 
Transfer of employee on home leave 
Interior employee who satisfactorily completed an overseas tour of 
duty returned to the United States for home leave. He arranged transfer 
to AID while on home leave, effective on termination of leave. The 
salary charge to the Interior appropriation for the period of home leave 
was proper since the employee earned it as an Interior employee and it 
agreed to the effective date of the transfer________ 


Entertainment. (See ENTERTAINMENT) 
Expenses incident to specific purposes 
Necessary expenses 
Fines 

Civil penalties imposed administratively on Federal facilities by State 
or local agencies for violations of local air pollution regulations must be 
paid from Federal agency’s appropriation if incurred in the course of 
activities necessary and proper or incidental to fulfilling the purposes for 
which the appropriation was made. B—-191747, June 6, 1978 


Insurance. (See INSURANCE) 
Judgments, decrees, etc. (See COURTS, Judgments, decrees, etc., 
Payment) 
Training 
Equal Employment Opportunity programs 
In the absence of specific authority in statute or regulations, appro- 
priated funds may not be expended to procure entertainment for Federal 
employees. Hence agencies without specific authority may not procure 
entertainment such as live ethnic music and artistic presentations, 
characterize it as training and present it in connection with EEO pro- 
grams. We will not question past agency characterizations of EEO pro- 
gram entertainment as training; however, all future entertainment 
expenses whether or not in connection with EEO programs will not be 
allowed 


Continuing resolutions 

Availability of funds 

Term “current rate for operations” as used in Continuing Resolutions 
is equivalent to total funds which were available for obligation for pro- 
gram for previous fiscal year. Fisca] year 1979 Continuing Resolution ap- 
propriated amount of funds for CETA programs, which, when added to 
1978 unobligated balances carried over, equals the total funds that were 
available for fiscal year 1978, including funds appropriated for fiscal 
year 1978 by Economic Stimulus Appropriations Act of 1977. B—194063, 
May 4, 1979, and B—194362, May 1, 1979, distinguished in part 


Deficiencies 

Anti-Deficiency Act 

Expenditures beyond administrative control 

Agency is prohibited by Anti-Deficiency Act from making payments 
in excess of funding limitations. Fact that limitations must be exceeded 
to make contract payments because of fluctuation in currency exchange 
rates, and not through fault of agency, does not justify exceptions to 
Act. In such situation, agency must ask Congress for deficiency ap- 
propriation 
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APPROPRIATIONS—Continued 

Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, 

etc.) 
Fiscal year 

Availability beyond 

Contracts 
Two fiscal years 

Norton Sound Health Corporation annually has entered into contracts 
with Indian Health Service (IHS), Health, Education and Welfare, to 
provide health care services during that fiscal year and desires to carry 
over into the succeeding fiscal year any unexpended funds.to provide for 
medical services it will render in that year. Although provisions of 25 
U.S.C. 13a (1976) make the funds available for 2 years, this authority 
has been overridden annually by provision in appropr ation acts restrict:ng 
use of funds to current fiscal year unless specifically provided for other- 
wise in the appropriation act involved. Appropriations made to IHS for 
fiscal year 1978 contain no such specific provis on and funds lapse at end 
of that year. Appropriation act for fiscal year 1979 makes IHS funds 
appropriated therein available until the end of fiscal year 1980 


Federal aid, grants, etc. 

Since 1967, Department of Agriculture has interpreted annual appro- 
priation provision requiring ‘‘minimum matching by any State of at least 
40 per centum”’ as allowing accumulation of all contributions by a State 
since 1963 to determine if matching requirement for brucellosis program 
has been met. For 1979, provision was changed to require matching ‘‘by 
the States’’ on a 60/40 basis. Agriculture believes this change authorizes 
aggregation of all State contributions since 1963 rather than on State-by- 


State basis. Provisions in annual appropriation acts, unless otherwise 
providec, apply only to that fiscal year and neither language nor legisla- 
tive history of these provisions support Agriculture’s interpretation. 
However, in view of longstanding practice we will not object to this prac- 
tice for this year 


Amendment 

ACTION’s proposed grant modification to expand the area from which 
enrollees in a demonstration youth employment project are drawn to 
include an additional county would not enlarge the grant’s scope because 
the statutory authority for the grant (section 348(a) of the Compre- 
hensive Employment and Training Act of 1973, as added by the Youth 
Employment and Demonstration Project Act of 1977, Pub. L. 95-93, 
91 Stat. 645, 29 U.S.C.A. 849g) and the interagency agreement with the 
Department of Labor delegating this authority to ACTION support the 
conclusion that the proposed amendment is necessary to carry out the 
original purpose of the grant. Accordingly, such an amendment would 
not require the obligation of current fiscal year appropriated funds___-_ 


Prior year performance of later ratified contract 

Payment may be made to a contractor for repair work to Government 
equipment even though formal contracting procedures were not followed 
because Government received the benefit and has specifically ratified the 
transaction. Appropriation available at time contractor was authorized 
to and actually performed the repair work should be charged, irrespective 
of fiscal year in which the transaction was ratified 
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APPROPRIATIONS— Continued 

Judgments 

Agency appropriations 

Availability for retirement and insurance deductions 

Where judgment entered in favor of employee calls for payment of 
backpay, but does not specifically mention or provide for payment of 
Government’s contribution to Civil Service Retirement Fund, that 
contribution may be paid from agency appropriations. B-—124720, 
May 15, 1961, overruled 
Obligation 

Bona fide needs restriction 

Under Economy Act agreement providing that contractor of Air 
Force is to provide research and development work and technical support 
to Bureau of Alcohol, Tobacco and Firearms, with Air Force paying for 
work and then being reimbursed by Bureau, only work actually per- 
formed by contractor during fiscal year 1978 satisfies bona fide need of 


that year. Work done by contractor during fiscal year 1979 may not be 
paid for from fiscal year 1978 funds 


Interagency agreement 


Fiscal year 1978 funds obligated by Bureau of Alcohol, Tobacco and 
Firearms under Economy Act agreement with Air Force must be de- 
obligated at the end of fiscal year 1978 to extent that Air Force has not 
incurred valid obligations under agreement during fiscal year. Air Force 
has validly obligated funds only to extent that performance by con- 
tractor satisfies bona fide need of fiscal year 1978 
Permanent indefinite 

Judgments ; 

Against Government 

Judgments against the United States awarding back pay under the 
Back Pay Act but not indicating the dollar amount to be paid are never- 
theless money judgments against the United States and therefore payable 
from the permanent appropriation established by 31 U.S.C. 724a. How- 
ever, since an agency’s computation of back pay is subject to judicial 
review, a judgment without a dollar amount cannot be considered ‘‘final’’ 
for purposes of certification for payment until General Accounting Office 
has been furnished the agency’s computation together with written 
indication, administrative or judicial, that the plaintiff will accept the 
amount in satisfaction of the judgment 

Even though the agency or unit head is the nominal defendant in an 
employment discrimination suit under Title VII of the Civil Rights Act 
of 1964, as amended, a suit under 42 U.S.C. 2000e-16 is nevertheless a 
suit against the United States. Judgments against the Federal Govern- 
ment in Title VII actions are therefore payable from the permanent 
appropriation established by 31 U.S.C. 724a 

Civil penalties imposed on Federal agencies by court after suit is 
brought against them for violation of local air pollution law, either in 
accordance with terms of consent decree or stipulated settlement, or as 
result of judgment on the merits, may be paid, upon proper certification 
by Attorney General (28 U.S.C. 2414), from permanent indefinite ap- 


propriation for judgments and compromise settlements established by 
31 U.S.C. 724a 
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APPROPRIATIONS— Continued 

Permanent indefinite—Continued 

Judgments—Continued 

Availability for retirement and insurance deductions 

Employee recovered judgment in U.S. District Court providing for 
backpay and specifically calling for payment of Government’s contri- 
bution to Civil Service Retirement Fund. Where judgment specifically 
provides for payment of Government’s contribution to Civil Service 
Retirement Fund or similar funds, that contribution may be paid from 
Judgment Fund created by 31 U.S.C. 724a 


Typographical errors 

Enrolled act controlling 

Public Law 95-480 appropriates $36,606,000 for the Office of Inspector 
General, Department of Health, Education, and Welfare, despite con- 
vincing evidence in legislative history showing that each House of 
Congress passed bill appropriating $1,000,000 less and that figure in 
enrolled bill was the result of typographical error. Enrolled act, signed 
by the Speaker of the House of Representatives and the President of the 
Senate, and approved by the President of the United States, is conclusive 
evidence of the contents of a law passed by Congress__-_-.____--____- 


ARBITRATION 

Award 

Retroactive promotion with backpay 

Entitlement 

Promotion of employee in career-ladder position was delayed because 
the promotion request was clerically misplaced before it reached the 
authorized official. Arbitrator’s finding of administrative mistake does 
not itself provide a basis for award of backpay to grievant. In the ab- 
sence of a nondiscretionary requirement mandating promotion within 
a particular time frame or in accordance with specified criteria, loss of 
promotion request prior to approval by authorized official does not con- 
stiti:te such administrative error as will support award of retroactive 
promotion and backpay 


ARMED SERVICES PROCUREMENT REGULATION 
Advertised procurements 
Small business set-asides 
Unreasonable prices 
Reduction by negotiation propriety 
Negotiation with sole bidder for reasonable prices after small business 
restricted advertisement resulted in unreasonable bid is not authorized 


Basic ordering agreements 

Limitations on use 

Procuring activity’s use of basic ordering agreement (BOA) to exclude 
previously unapproved suppliers that may be capable of furnishing ac- 
ceptable products and to effect sole-source procurements with BOA con- 
tractor contravenes ASPR 3-410.2(c)(1) (1976 ed.) prohibition against 
using BOA in any manner to restrict competition 
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ARMED SERVICES PROCUREMENT REGULATION—Continued 
‘‘Leader Company Procurement’’ 
Compliance 
No other source of supply 
Where only one firm can supply system deemed necessary, there is no 
violation of ‘‘Leader Company Procurement” regulations (DAR 4-701) __ 


Notice provisions 

Spare parts procurement 

Publication in Commerce Business Daily 

Procuring activity is required, absent circumstances not applicable 
here, to publish spare parts procurement synopses in Commerce Business 
Daily (CBD) in timeframe prescribed by ASPR 1-1003.2 (1976 ed.); 
neither fact that items are deemed critical aircraft parts nor that agency 
now posts CBD synopses letters in bid room relieves agency of obliga- 
tion to promptly synopsize proposed procurements 
Options 

Limitations on use of option provisions 

Agency inclusion of solicitation quantity under option provision is 
unjustified where quantity in provision represents firm requirements for 
which funds are available. Reconsideration: B-193720, Aug. 27, 1979___ 


Two-step procurement 

Technical proposals 

Acceptability 
Protest timeliness 

While protester might have known prior to opening of step-two bids 
that competitor’s technical proposal was determined acceptable under 
step one of two-step procurement, protest alleging unacceptability of 
competitor’s technical proposal filed after bid opening is timely since 
protestor did not know specific grounds of protest until after bid opening. 
Protester is not required to file Freedom of Information Act request to 
discover grounds for protest before step-two bid opening 


ARMS EXPORT CONTROL ACT (See FOREIGN GOVERNMENTS, Defense 
articles and services, Foreign Military Sales Act) 


ASSIGNMENT OF CLAIMS (See CLAIMS, Assignments) 


ATTORNEYS 

Fees 

Administrative investigative proceedings 

As a result of its own investigation of misconduct charges initially 
made by a private party, Securities and Exchange Commission (SEC) 
found possible merit to charges against three of eight SEC employees and 
appointed a hearing examiner who ultimately determined the mis- 
conduct allegations to be without merit. SEC may not reimburse at- 
torney’s fees incurred by the employee as a cost of providing legal 
representation, since, upon its determination to further pursue the 
matter, the case was no longer one in which the Government’s interests 
were aligned with those of the employee in defending charges brought by 
a third party against the employee for conduct within the scope of his 
official responsibilities. Compare B-127945, April 5, 1979 
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ATTORNEYS— Continued 

Fees—Continued 

Agency authority to award 

Where an SEC investigation of charges of misconduct against three 
SEC employees was ultimately resolved in favor of the employees. the 
employees’ legal fees may not be reimbursed. Attorney’s fees may be 
awarded to the prevailing party only when there is express authority 
for the payment of such fees and there is no specific authority for award 
of attorney’s fees in standards of conduct proceedings in the nature of 
those conducted by the SEC 


AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic 
Data Processing Systems) 


AUTOMOBILES 
Transportation. (See TRANSPORTATION, Automobiles) 


BANKRUPTCY 

Wage Earners’ Plan 

Government employees 

Deceased 

At the time of his death a VA employee was subject to a Wage Earners’ 
Plan under Chapter XIII of the Bankruptcy Act. The Bankruptcy 
Judge issued an order requiring unpaid compensation due the employee 
at the time of death to be paid to the Trustee of the Chapter XIII Plan. 
The VA had also received a claim from surviving children, under 5 U.S.C. 
5582, seeking the same money. The order of the Bankruptcy judge may 
not be followed since there is no waiver of sovereign immunity sufficient 
to permit enforcement of the order against United States in the face of 
the competing claim based upon a specific statutorily granted right ---_- 


BIDDERS 
Debarment 
Action by agencies other than one taking debarment action 
When agency decides to suspend contractor, it must independently 
follow applicable regulations since ongoing suspension by one agency 
does not suspend contractor at all other agencies, but only provides 
basis for other agencies to impose concurrent suspension 


De facto 
Nonresponsibility determination v. de facto debarment 
Grantee’s refusal to permit award of subcontract to particular firm 
is tantamount to negative determination of responsibility with respect 
to that firm, which under circumstances is not de facto debarment with- 
out due process of law or improper prequalification or other undue re- 
striction on competition 


Qualifications 

Definitive responsibility criteria 

Minority subcontracting requirement 

Contracting officer’s determination was supported by objective evi- 
dence received from Minority Business Enterprise Subcontracting Eval- 
uation Committee which recommended that potential awardee be found 
responsible in area of Minority Business Enterprise Subcontracting 
Program. GAO has no objection to determination in view of facts of 
record and absence of evidence from protester demonstrating that deter- 
mination lacked reasonable basis 
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BIDDERS—Continued 

Qualifications—Continued 

Failure to submit information before bid opening 

Bidder responsibility information 
Minority status of identified subcontractor 

Since minority status of proposed subcontractors is matter of bidder 
responsibility, Navy properly refused protesters’ request to determine, 
prior to bid opening, minority status of particular potential subcon- 
tractor 


Responsibility of bidder v. responsiveness of bid 
Solicitation requirement for identifying minority subcontractors after 
bid opening was for purpose of determining bidder responsibility, not to 
prevent bid shopping. Consequently, rejection of bid which did not 
contain commitment to particular subcontractors would be improper-- 


License requirement 
State, etc. certifications 

Whether contractor has obtained State and local permits is matter 
between contractor and State and local officials and has no bearing on 
bidder responsibility or award of contract 

Contracting officer was notified after bid opening that State would try 
to enforce State license requirement on unlicensed bidder. Even though 
particular State license was not specifically incorporated into solicita- 
tion, contracting officer considered bidder’s failure to obtain State 
license in 8 months since bid opening and likelihood that State would 
try to enforce licensing statute, and thereby interrupt or delay perform- 
ance by unlicensed contractor, as factors affecting bidder’s ability to 
perform. Determination that unlicensed bidder was nonresponsible in 
such circumstances was reasonable 


Prior unsatisfactory service 
Affiliated concerns 
Firms acting as joint venturers are answerable for acts done by their 
co-venturers, or other agents, and may be found nonresponsible because 
of deficient performance by joint venture in prior procurement 


Dispute pending 
Under Federal law, firm may be found nonresponsible even though 
dispute concerning allegedly improper performance of prior contract for 
similar work has not been resolved 


Qualified products procurement 
Bidder v. product qualification 
Qualified Products List (QPL) requirement in solicitation relates to 
qualification of specific products and does not concern qualification of 
individual offerors. Therefore, QPL requirement does not constitute 
definitive responsibility criterion 
Restrictive 
‘‘Approved source’’ requirement 
Armed Services Procurement Regulation applicability 
Coding of spare parts to require sole-source procurement under ‘“ap- 
proved source” system within contemplation of Armed Services Pro- 
curement Regulation (ASPR) 1-313 (1976 ed.) cannot be used to 
preclude consideration of offers from previously unapproved sources 
which could otherwise qualify 
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BIDDERS—Continued 

Qualifications—Continued 

Small business concerns 

Nonreferral for certification justification 
Military procurement 

Since Small Business Administration (SBA) has not issued regulations 
to resolve discrepancies between 1977 amendments to Small Business 
Act, which require referral to SBA before small business may be rejected 
as nonresponsible, and Defense Acquisition Regulation (DAR), General 
Accounting Office will not consider whether contracting officer properly 
relied on DAR exceptions to SBA referral procedure 


Responsibility 
Conclusive determination 
Vested in SBA 

Issuance of Certificate of Competency (COC) by Small Business Ad- 
ministration (SBA) will overcome special experience requirements (de- 
finitive responsibility criteria) specified in solicitation as COC is con- 
clusive on contracting officers by law, and where record shows SBA fully 
considered definitive responsibility criteria in determining to issue COC, 
GAO would not recommend that SBA reconsider decision 


Unsatisfactory on basis of preaward survey 

Veterans Administration contracting officer’s determination of non- 
responsibility, based on preaward survey which concluded that small 
business concern, otherwise in line for award, does not have capacity to 
perform required work, must be referred to Small Business Administra- 
tion for consideration under certificate of competency program since 
applicable law and regulations no longer allow exception to this require- 
ment based on urgency 


Responsibility v. bid responsiveness 

‘“‘Responsibility’”’ is term of art employed in Federal procurement 
and refers to proposed contractor’s ability or “‘capacity” to perform 
all contract requirements, while “responsiveness” of a bid concerns 
whether bidder has unequivocally offered to provide requested items or 
service in total conformance with terms of invitation for bid. Question 
of application of regulation requiring bids to materially conform to speci- 
fications of invitation for bids is matter of responsiveness--_-_---~------ 


Site visits 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not 
justify bid rejection as ‘‘nonresponsive,” since acceptance of bid would 
effectively bind bidder to perform at bid price in accordance with ad- 
vertised terms and specifications. However, such failure may be con- 
sidered by contracting officer in determining whether bidder is responsi- 
ble, i.e., whether bidder is able to so perform. Reconsideration of decision 
in 58 Comp. Gen. 214 


308-376 0 - 80 - 5 
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BIDDERS—Continued 

Suspension 

Validity 

Procedural requirements 
Noncompliance 

When agency decides to suspend contractor, it must independently 
follow applicable regulations since ongoing suspension by one agency 
does not suspend contractor at all other agencies, but only provides basis 
for other agencies to impose concurrent suspension 


BIDS 

Acceptance time limitation 

Omitted from invitation 

Statement in solicitation that bids would be rejected if they allowed 
less than number of days specified in “‘Offer’’ portion of Standard Form 
33 (SF 33) does not establish a minimum bid acceptance period where 
SF 33 is not altered to establish a minimum period which would eliminate 
the option provided bidders to offer less than a 60-day acceptance period 


Aggregate v. separable items, prices, etc. 

Lot bidding v. total job 

Bidder which submits a low combination bid for drydock and topside 
overhaul work may not be rejected solely for failing to bid separately for 
both drydock and topside work. It is recommended that in future pro- 
curements agency revise provision in solicitation requiring bid rejection 
in such circumstances 


Alternative 
Acceptability 


Bid accompanied by letter which sets forth unqualified bid price and 
alternate approach bid price is responsive since Army’s acceptance of bid 
as submitted would have effectively bound bidder to perform in accord- 
ance with terms and conditions of the invitation for bids. Alternate 
approach is merely an offer to be accepted or rejected by Army 


Bidders, generally. (See BIDDERS) 
Buy American Act 

Buy American Certificate 

Acceptance 
Not reviewable by GAO 
Exceptions 

General Accounting Office (GAO) will review protest challenging 
successful bidder’s intended compliance with representation in its Buy 
American Certificate that domestic end products will be supplied where 
basis of protest is that successful bidder’s bid samples indicated that it 
is offering other than domestic end products 


Construction contracts 
Statement of foreign materials 
General Accounting Office (GAO) decision in 51 Comp. Gen. 814 
(1972) is distinguishable. Unlike bids of first and second low bidders, 
bid in that case did not include information pertaining to portion of 
nondomestic material to be used. Sufficient information as to nondomestic 
material offered was submitted here by low bidders 


Page 
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BIDS—Continued 
Buy American Act—Continued 
Foreign product determination 
Cost information 
Bidder’s failure to provide 
Bid responsive Page 
If bidder fails to supply data concerning domestic prices, it takes the 
risk that procuring agency will not be able to verify fact that domestic 
prices are unreasonable. However, where agency is able to obtain prices 
on comparable domestic material, as here, bid need not be rejected be- 
cause of bidder’s failure to provide data regarding domestic. prices 493 


Purchases for contract with foreign government 
Buy American Act does not apply to Bureau of Mint purchases of 
metal for use in manufacturing coins for foreign government because 
such acquisitions are not for public use under terms of Buy American 


Sample submitted 
Review by GAO 
GAO review of information considered proprietary, including detailed 
cost breakdown, submitted by successful bidder in response to protest, 
indicates that cost of domestic components contained in end product 
offered by successful bidder exceeds 50 percent of total cost of compo- 
nents. Successful bidder was therefore properly evaluated by agency as 
offering domestic end product under Buy American Act 


Price differential 
Reasonableness 
Domestic material costs 
Despite fact that agency questions data it obtained to determine 
unreasonableness of cost of domestic materials, agency states that 
information provided by first and second low bidders regarding the 
nondomestic construction material they proposed to use was sufficient 
for cost comparison to proceed 


Competitive system 

Equal bidding basis for all bidders 

Lacking 

Recommendation is made to cancel invitation for bids (IFB) and 
resolicit since record discloses that IFB was materially deficient and 
prevented fair and equal treatment of bidders by inclusion of ‘‘Reason- 
able Costs/Minimum Manning” clause which, by calling for bid rejection 
as unreasonably priced if below minimum manning cost, improperly 
converted matter of responsibility into responsiveness. Regulation cited 
as authority in clause (DAR 2-402.2(e) (1976 ed.)), which provides that 
bid may be rejected if unreasonable as to price, has been applied to per- 
mit rejection as nonresponsive of bid which is considered unreasonably 
high rather than low 
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BIDS—Continued 

Competitive system—Continued 

Late bids 

Where hand-carried bid was received one day after bid opening because 
common carrier closed its offices during emergency at nearby nuclear 
electric power generating plant, contracting officer properly rejected bid 
as late. Although facts of case are unique, they present no reason to 
depart from established rule, requiring rejection of late hand-carried 
bids, which has been applied where other extraordinary circumstances 
beyond bidder’s control have disrupted delivery services 


Negotiated contracts. (See CONTRACTS, Negotiation, Competition) 

Premature bid opening 

Termination of contract is not justified where purchasing agent 
prematurely opened all bids in private to ascertain if bids contained 
necessary papers, low bid was first received and opened, and all bids 
were kept in purchasing agent’s exclusive possession until formal bid 
“opening,” since evidence clearly indicates that no bidder was prejudiced 
by premature opening 


Preservation of system’s integrity 
Contract termination 

Agency’s failure to follow ASPR/DAR 1-502(b)(v) raises doubt as 
to whether Government is receiving items at lowest possible cost an 
whether integrity of competitive bidding system is being maintained. 
These considerations form basis for recommendation that contract be 
terminated for convenience of Government and requirement be 
resolicited 


Restrictions on competition 
Prequalification of bidders, etc. 
Disqualification of firm from competition on basis that another may 
furnish superior quality is invalid prequalification procedure 


Not improper 
Nonresponsibility finding 
Grantee’s refusal to permit award of subcontract to particular firm is 
tantamount to negative determination of responsibility with respect to 
that firm, which under circumstances is not de facto debarment without 
due process of law or improper prequalification or other undue restriction 
on competition 


Conformability of articles to specifications. (See CONTRACTS, Specifica- 

tions, Conformability of equipment, etc., offered) 
Contracts, generally. (See CONTRACTS) 
Delivery provisions 

F.O.B. origin 

Under an invitation for bids which requires a bidder to supply infor- 
mation relating to point of origin and mode(s) of transportation for 
delivery of contract items F.O.B. origin, and to load items on carrier’s 
vehicle, failure of bidder to furnish all or some of transportation data 
did not render bid nonresponsive. Where solicitation requires delivery 
F.O.B. origin, information concerning mode of transportation can be 
acquired by the Government after bid opening because bidder signed 
Standard Form 33 committing itself to deliver to designated points at 
Government’s option, and information is extrinsically verifiable and is 
not under bidder’s control 
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BIDS—Continued 
Deviations from advertised specifications. (See CONTRACTS, Specifica- 
tions, Deviations) 
Discarding all bids 
Labor surplus area concerns. (See CONTRACTS, Awards, Labor surplus 
areas, Set-asides, Withdrawal) 
Evaluation 
Aggregate v. separable items, prices, etc. 
Lot prices 
Bidder which submits a low combination bid for drydock and topside 
overhaul work may not be rejected solely for failing to bid separately for 
both drydock and topside work. It is reeommended that in future procure- 
ments agency revise provision in solicitation requiring bid rejection in 
SUGDIGIRCUMISLANCOS s 6. 52 tt oh ee eee ae 


Criteria 
Propriety 
Mandatory site visit 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not justify 
bid rejection as ‘‘nonresponsive,’’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advert sed 
terms and specifications. Purpose of site inspection provision must be 
viewed as warning bidders that site conditions could affect performance 
cost and bidders therefore assume risks of increased performance cost 
caused by observable site conditions, and to protect Government from 
necessity of permitting bid withdrawal or claims after contract award__-_- 


Delivery provisions 
Weight factor 

Information furnished by bidder under second step solicitation re- 
quiring transportation data for F.O.B. origin bids, which indicated that 
contract item’s shipping weight exceeded the specification’s maximum 
weight for highway transport, does not render bid nonresponsive. Bid- 
der’s proposal under step one, which was incorporated in its step-two 
bid, proposed to furnish item capable of disassembly to meet require- 
ment, which was permitted by the Government’s specification 


Equal or tie bids. (See CONTRACTS, Awards, Equal or tie bids/offers, 
Evaluation) 
Factors other than price 
Bidders’ qualifications 
‘Definitive responsibility criteria’’ 
Minority subcontracting requirement 
Whether bidder satisfies agency intent to subcontract to minority 
business enterprise 20 percent of total value of subcontracts under pro- 
curement or complies with what agency views as best effort to obtain 
such percentage is definitive responsibility criterion reviewable by GAO- 


Incorporation of terms by reference 

Bidder’s failure to submit entire solicitation package does not render 
bid nonresponsive where portions of package submitted unambiguously 
incorporate by reference material terms and conditions of solicitation - _-_ 
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BIDS—Continued 

Evaluation—Continued 

Options 

Status 

Termination of contract is not justified by improper evaluation of 
options under invitation for bids in violation of Defense Acquisition 
Regulation 1-1504(c)(ii) where there is no evidence that bidders sub- 
mitted unbalanced bids or that bidders would have submitted lower 
base bids had options not been evaluated, where no bidder was prejudiced 
by evaluation, and where awarded contract would result in lowest cost 
to Government. However, since it appears option provisions should not 
have been included in solicitation, it is recommended that agency not 
exercise options in reinstated contract 


Testing costs 

Bidder’s potential eligibility for waiver of first article testing does not 
preclude addition of evaluation factor for such testing, absent de- 
termination that waiver will be granted 


Invitation for bids 

Cancellation 

After bid opening 
Defective solicitation 

Recommendation is made to cancel invitation for bids (IFB) and 
resolicit since record discloses that 1FB was materially deficient and 
prevented fair and equal treatment of bidders by inclusion of “Reason- 
able Costs/Minimum Manning” clause which, by calling for bid re- 
jection as unreasonably priced if below minimum manning cost, 
improperly converted matter of responsibility into responsiveness. 


Regulation cited as authority in clause (DAR 2-402.2(e) (1976 ed.)), 
which provides that bid may be rejected if unreasonable as to price, 
has been applied to permit rejection as nonresponsive of bid which is 
considered unreasonably high rather than low 


Current affirmative action provisions omitted 
No award may properly be made under solicitation that does not 
contain current affirmative action provisions required in federally 
financed contracts or subcontracts since such omission is material, and 
readvertisement is required 


Not required 
Set-aside erroneous 
Withdrawal by amendment 
While bidders, actual or potential, may have been misled as to com- 
petition contemplated by inadvertent set-aside provision in IFB, any 
possible adverse impact on competition does not require corrective 


action in view of exposure of prices and inadvertent nature of 
deficiency 


Labor stipulations. (See CONTRACTS, Labor stipulations) 
Late 

Nuclear accident effect 

Where hand-carried bid was received one day after bid opening be- 
cause common carrier closed its offices during emergency at nearby 
nuclear electric power generating plant, contracting officer properly 
rejected bid as late. Although facts of case are unique, they present no 
reason to depart from established rule, requiring rejection of late hand- 
carried bids, which has been applied where other extraordinary cir- 
cumstances beyond bidder’s control have disrupted delivery services- -- 
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BIDS—Continued 

Mistakes 

Correction 

Delegation of authority 
Finality of administrative determinations 
Doubtful cases 

Authority under Federal Procurement Regulations 1-2.406-3 in 
executive agencies to determine whether a mistake in bid case is doubtful 
and therefore should be referred to Gene al Accounting Office (GAO) 
does not foreclose GAO from reviewing tl a: determination as well as 
agency determination regarding sufficiency of bidder’s evidence 


Evidence of error 
‘‘Clear and convincing evidence’’ of error 
Where agency had knowledge of alleged mistake in bid after bid 
opening but before award, and bidder submitt2d evidence, which could 
reasonably support its claim of mistake, but agency denied bidder’s 
request for withdrawal because under applicable regulation it found 
that evidence was not “clear and convincing,” agency should not have 


awarded contract at bid price, but should have referred doubtful matter 
to General Accounting Office (GAO) for determination as to whether 
withdrawal could be allowed under less stringent criteria applied by 


General Accounting Office responsibilities 

Authority under Federal Procurement Regulations 1-2.406-3 in 
Executive agencies to determine mistake in bic c:.;es in certain well-de- 
fined situations does not divest GAO of authorii.y to review administra- 
tive determinations and to decide doubtful cases 


Price 
Modification error 
Bidder alleging after bid opening, but before award, that late tele- 
graphic bid modification that further lowered its already low bid was 
sent to procuring activity by mistake, is entitled to submit evidence of 
alleged mistake for consideration under applicable regulations to de- 
termine if bid can be corrected or withdrawn 


Verification 
Refusal by bidder to verify 
Bidder which refuses to verify bid price because it erroneously esti- 
mated costs to be substantially lower than price quotations subsequently 
received from suppliers may have bid withdrawn or rejected 


Withdrawal 
Availability as alternative relief 
Correction request 
Where bidder requests permission only to correct bid price, bidder may 
alternatively be allowed to withdraw its bid if evidence is clear and con- 
vincing only as to the mistake, but not as to the intended bid 
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BIDS—Continued 
Mistakes—Continued 
Withdrawal—Continued 
Evidence of error 
Degree of proof less than for correction 
Where agency had knowledge of alleged mistake in bid after bid 
opening but before award, and bidder submitted evidence, which could 
reasonably support its claim of mistake, but agency denied bidder’s 
request for withdrawal because under applicable regulation it found that 
evidence was not “‘clear and convincing,” agency should not have awarded 
contract at bid price, but should have referred doubtful matter to Gen- 
eral Accounting Office (GAO) for determination as to whether with- 
drawal could be allowed under less stringent criteria applied by GAO_- 


Negotiated procurement. (See CONTRACTS, Negotiation) 
Omissions 

Invitation attachments 

Bidder’s failure to submit entire solicitation package does not render 
bid nonresponsive where portions of package submitted unambiguously 
incorporate by reference material terms and conditions of solicitation _ __ 
Prices 

Below cost 

Effect on bidder responsibility 

Recommendation is made to cancel invitation for bids (IFB) and 
resolicit since record discloses that IFB was materially deficient and 
prevented fair and equal treatment of bidders by inclusion of ‘‘Reason- 
able Costs/Minimum Manning” clause which, by calling for bid rejection 
as unreasonably priced if below minimum manning cost, improperly con- 
verted matter of responsibility into responsiveness. Regulation cited as 
authority in clause (DAR 2-402.2(e) (1976 ed.)), which provides that 
bid may be rejected if unreasonable as to price, has been applied to 
permit rejection as nonresponsive of bid which is considered unreasonably 
high rather than low 


Differential to relieve economic distress 

Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic bid or offer will substantially 
perform contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract 
produced equipment in labor surplus area facility but facility was closed 
before purchase order was issued for equipment because regulations 
contemplate contract performance in labor surplus area after issuance of 
purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 


Reasonableness 
Administrative determination 
Contracting officer’s determination that successful offeror’s price was 
reasonable will not be disturbed unless it is unreasonable or there is 
showing of bad faith or fraud 
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BIDS—Continued 
Prices—Continued 
Reduction by low bidder 
Initial invitation cancelled 
Small business set-asides 
Negotiation with sole bidder for reasonable prices after small business 
restricted advertisement resulted in unreasonable bid is not authorized 


Protests. (See CONTRACTS, Protests) 
Qualified products. (See CONTRACTS, Specifications, Qualified products) 


Rejection 
Signature requirements 
Agent’s authority 
Prior actions of contracting officials cannot estop Government’s re- 
jection of nonresponsive bid 


Requests for proposals. (See CONTRACTS, Negotiation, Requests for 

proposals) 
Responsiveness 

Lot bidding 

Bidder which submits a low combination bid for drydock and topside 
overhaul work may not be rejected solely for failing to bid separately for 
both drydock and topside work. It is recommended that in future procure- 
ments agency revise provision in solicitation requiring bid rejection in 
such circumstances 


Responsiveness v. bidder responsibility 

‘“‘Responsibility”’ is term of art employed in Federal procurement and 
refers to proposed contractor’s ability or ‘‘capacity’”’ to perform all con- 
tract requirements, while “responsiveness” of a bid concerns whether 
bidder has unequivocally offered to provide requested items or service 
in total conformance with terms of invitation for bid. Question of applica- 
tion of regulation requiring bids to materially conform to specifications 
of invitation for bids is matter of responsiveness 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not 
justify bid rejection as ‘“‘nonresponsive,” since acceptance of bid would 
effectively bind bidder to perform at bid price in accordance with 
advertised terms and specifications. However, such failure may be con- 
sidered by contracting officer in determining whether bidder is respon- 
sible, i.e., whether bidder is able to so perform. Reconsideration of deci- 
sion in 58 Comp. Gen. 214 


Recommendation is made to cancel invitation for bids (IFB) and 
resolicit since record discloses that IFB was materially deficient and pre- 
vented fair and equal treatment of bidders by inclusion of “Reasonable 
Costs/Minimum Manning” clause which, by calling for bid rejection as 
unreasonably priced if below minimum manning cost, improperly con- 
verted matter of responsibility into responsiveness. Regulation cited as 
authority in clause (DAR 2-402.2(e) (1976 ed.)), which provides that 
bid may be rejected if unreasonable as to price, has been applied to per- 
mit rejection as nonresponsive of bid which is considered unreasonably 
high rather than low 
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BIDS— Continued 

Responsiveness—Continued 

Test to determine 

Unqualified offer to meet all solicitation terms 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not justify 
bid rejection as ‘“‘nonresponsive,’’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. Purpose of site inspection provision must be 
viewed as warning bidders that site conditions could affect performance 
cost and bidders therefore assume risks of increased performance cost 
caused by observable site conditions, and to protect Government trom 
necessity of permitting bid withdrawal or claims after contract award__ 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not 
justify bid rejection as ‘‘nonresponsive,”’ since acceptance of bid would 
effectively bind bidder to perform at bid price in accordance with 
advertised terms and specifications. However, such failure may be 
considered by contracting officer in determining whether bidder is re- 
sponsible, i.e., whether bidder is able to so perform. Reconsideration 
of decision in 58 Comp. Gen. 214 


Unqualified offer to meet all solicitation terms 

Contention that low bid is nonresponsive since work called for by 
solicitation cannot be performed at level of effort reflected by bid price 
is meritless since test of whether bid is responsive is whether bid con- 
stitutes an offer to perform, without exception, the exact thing called 
for in solicitation and low bid does not take exception to solicitation---_ 


Signatures 
Agents 
Authority. (See AGENTS, Of private parties, Authority, Contracts, 
Signatures) 


Site surveys. (See CONTRACTS, Specifications, Site visits) 


Small business concerns 
Contract awards. (See CONTRACTS, Awards, Small business concerns) 


Sole-source procurement. (See CONTRACTS, Negotiation) 
Specifications. (See CONTRACTS, Specifications) 


Two-step procurement 

First step 

Protest timeliness 

While protester might have known prior to opening of step-two bids 
that competitor’s technical proposal was determined acceptable under 
step one of two-step procurement, protest alleging unacceptability of 
competitor’s technical proposal filed after bid opening is timely since 
protester did not know specific grounds of protest until after bid opening. 
Protester is not required to file Freedom of Information Act request to 
discover grounds for protest before step-two bid opening 
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BIDS—Continued 

Two-step procurement-—Continued 

Second step 

Deviating from first step 

Information furnished by bidder under second step solicitation requir- 
ing transportation data for F.O.B. origin bids, which indicated that 
contract item’s shipping weight exceeded the specification’s maximum 
weight for highway transport, does not render bid nonresponsive. Bidder’s 
proposal under step one, which was incorporated in its step-two bid, 
proposed to furnish item capable of disassembly to meet requirement, 
which was permitted by the Government’s specification 


Specifications 
Revision 
Propriety 
Specification changes made to enhance competition and which reflect 
agency’s actual minimum needs are not improper merely because they 
were advantageous to one offeror 


Technical proposals 
Acceptability 
Agency is not obligated to reject step-one technical proposal which does 
not include material required by solicitation, since applicable regulations 
permit agency to request omitted information and to determine accept- 
ability of proposal after submission of that information 


Deviations 
Susceptible of correction 
Contracting officer’s acceptance of technical proposal submitted under 
first step of two-step procurement was proper exercise of discretion since 


proposal was determined susceptible of being made acceptable and there 
is no. evidence that determination was unreasonable or made in bad 
faith. In determining acceptability of proposal, contracting officer may 
consider all circumstances, including magnitude of changes needed as 
well as whether Government time and effort and accompanying tech- 
nical risk can be justified by resulting increase in price competition - - -- 


Disclosure 
Allegation that agency transfused to other offeror protester’s solutions 
to problems relating to accessibility and material is without merit as 
agency has denied telling competitor of protester’s solutions and record 
shows that protester’s accessibility solution was not unique and material 
it intended to use was known to agency and to industry prior to issuance 
of RFTP 


BONDS 

Payment 

Miller Act coverage 

Surety’s status 

Army, although a mere stakeholder, became liable to Miller Act surety 
where surety notified Army of unpaid claims against contractor and as- 
serted its prior rights to contract retainages, but where through clerical 
error, Army mailed final payments to contractor rather than to surety as 
agreed by all parties. Surety may be paid upon submission of evidence 
that all outstanding claims have been paid and surety assigns to Govern- 
ment any right it may have to recoup erroneous payments made to con- 
tractor 
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BONDS—Continued 
Performance 
Surety 
Entitled to recover without set-off 
Surety which completes defaulted contract pursuant to takeover 
agreement with Government is entitled to priority to contract retainages 
under performance bond over trustee in bankruptcy, assignee bank and 
Internal Revenue Service 
Savings 
Allotments 
Conversion to Series EE Bonds 
Incident to introduction of Series EE Savings Bonds to replace Series 
E Bonds being purchased by payroll allotment, Treasury proposes to sub- 
stitute Series EE Bonds based on a “‘negative-response”’ method, whereby 
the Series EE Bonds will be substituted unless the employee terminates 
his allotment. Since the Series EE Bonds are a continuation without 
major substantive change of the Series E Bonds, the negative-response 
method of conversion is a proper means of continuing the employee’s 


voluntary allotment under the Payroll Savings Plan. The proposal is 
approved 


BUREAU OF THE MINT (See TREASURY DEPARTMENT, Bureau of the 
Mint) 
BUY AMERICAN ACT 
Applicability 
Contractor’s purchases from foreign sources 
End product v. components 
GAO review of information considered proprietary, including detailed 
cost breakdown, submitted by successful bidder in response to protest, 
indicates that cost of domestic components contained in end product 
offered by successful bidder exceeds 50 percent of total cost of com- 
ponents. Successful bidder was therefore properly evaluated by agency 
as offering domestic end product under Buy American Act--___-_-_- 


Use outside United States 
Coins manufactured for foreign governments 
Metal purchases 
Buy American Act does not apply to Bureau of Mint purchases of 
metal for use in manufacturing coins for foreign government because 
such acquisitions are not for public use under terms of Buy American 


Bids. (See BIDS, Buy American Act) 
Contracts 

Foreign products 

Price differential applicable 

Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic bid or offer will substantially 
perform contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract pro- 
duced equipment in labor surplus area facility but facility was closed 
before purchase order was issued for equipment because regulations 
contemplate contract performance in labor surplus area after issuance 
of purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 
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CIVIL RIGHTS ACT 
Application 
Contract awards 
Allocation of 8(a) subcontracts. (See CONTRACTS, Awards, Small 
business concerns, Procurement under 8(a) program) 


CLAIMS 

Assignments 

Contracts 

Bar against assignment 
Waiver when in interest of Government 

Although assignment of Government contract may violate Anti- 
Assignment Act, Government can recognize assignee as successor in 
interest if in best interests of United States 


Novation agreements 

Contract “A” with Federal Aviation Administration (FAA) provided 
that it would run concurrently with contract ‘“‘B” (also with FAA), and 
would expire upon expiration or termination of contract “B.’”’ Contract 
““B” was subsequently novated with FAA’s approval. Since general 
legal effect of contract novation is extinguishment of contract and sub- 
stitution of new one, resulting in discharge of transferor, FAA view that 
novation of contract ‘B’’ operated to cause expiration of contract “A” 
under cited provision was not improper 


Validity of assignment 
Assignee’s right to payment 

Government contractor’s secured note, assigning accounts receivable to 
financial institution, which was executed during the period the instant 
Government contract was being performed, should be recognized under 
Assignment of Claims Act. Record includes contractor’s schedule of 
accounts receivable which lists the instant contract account. B—120222, 
Oct. 27, 1955, modified 


By Government 
Collection (See DEBT COLLECTIONS) 
Compromises. (See COMPROMISES) 


Evidence to support 

Absence of record 

Allowance on basis of other information 

Employee may “buy back” sick leave taken in connection with a job- 
related illness in order to receive disability compensation under Federal 
Employees’ Compensation Act, 5 U.S.C. 8101, et seg. Where there are 
no Official records from which to determine amount of leave taken, leave 
may be credited and bought back on basis of secondary evidence deter- 
mined to be acceptable by agency. Acceptable forms of secondary evi- 
dence include leave requests, Leave and Earnings Statements, Time and 
Attendance Reports, personal leave records, as well as certificates from 
supervisors and timekeepers 


Judgments, decrees, etc. (See COURTS, Judgments, decrees, etc.) 
Set-off. (See SET—OFF) 
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CLASSIFICATION 

Reclassification 

Downgrade 

Detailed employees 

A Federal employee appointed to a GS-13 position is detailed to per- 
form duties of a GS-14 position and becomes entitled to a temporary 
promotion and backpay under 55 Comp. Gen. 539 (1975). Where the 
position is classified downward during the detail, and since an occupant 
of a position may only receive the salary authorized for that position, 
if the employee continues on the detail after it is reclassified downward 
to a GS-13 level, he may not continue to receive the pay at the higher 
level on and after the reclassification effective date 


COLLECTIONS (See DEBT COLLECTIONS) 


COMMERCE DEPARTMENT 
National Bureau of Standards 
Working Capital Fund 
Impairment 
Definition 
National Bureau of Standards finances operations in part by charges 
to users of its services, paid into Working Capital Fund. Earned net 
income of the Fund must be paid into Treasury annually, except that it 
“may be applied first to restore any prior impairment” of the Fund. 
15 U.S.C. 278b (1976). Impairments contemplated by this provision 
are operating losses. Bureau may not retain profits to offset increased 
costs—caused by inflation—of replacing equipment or facilities, nor can 
Bureau calculate depreciation of equipment and facilities based on 
replacement cost 


COMMUNICATION FACILITIES 

Lease v. purchase 

Equipment 

Solicitation which does not permit consideration of offers to lease to 
Government equipment needed for entirely new system is unduly 
restrictive where based solely on earlier analysis of comparative cost 
to upgrade existing system, because determination that alternative ap- 
proach is not competitive as to price can only be made by competitive 
procurement 


COMPENSATION 

Additional 

Environmental pay differential 

Basis for payment 

General Services Administration (GSA) questions legality of Federal 
Labor Relations Council decision requiring payment of environmental 
differential for “high work.’ GSA believes payment is unauthorized 
because of mistakes of fact concerning height of structure and existence 
of protective wall. Grievance agreement upheld by Council may be 
implemented since under Federal Personnel Manual the parties may 
determine entitlement through collective bargaining process. Further- 
more, authorization of environmental differential in the present case 
does not appear to be contrary to law or regulation or to be arbitrary 
Or capricigue. 2250 6 Se ee Aen eS ee eee ae ae 331 
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COMPENSATION— Continued 
De facio status of employees. (See OFFICERS AND EMPLOYEES, De facto) 


Deceased employees. (See DECEDENTS’ ESTATES, Compensation) 


Double 

Concurrent military retired and civilian service pay 

Veterans benefits in lieu of waived retired pay 
Dual Compensation Act reduction formula 

A retired Regular Air Force Officer employed in a Federal civilian 
position whose retired pay was subject to reduction under the Dual 
Compensation Act, 5 U.S.C. 5532, was advised by the Veterans Admin- 
istration (VA) on February 23, 1978, that he was entitled to VA disability 
compensation retroactive to June 26, 1977. The officer filed a waiver of 
retired pay with the service department, pursuant to 38 U.S.C. 3105, on 
March 3, 1978. Waiver of retired pay upon notification of entitlement 
to VA compensation is effective from the earliest date of entitlement to 
VA compensation; but the additional amount due is payable as VA 
compensation, and not retired pay. Matter of Lieutenant Colonel Oliver B. 
Larson, 55 Comp. Gen. 1402 (1976), is modified 


Experts and consultants. (See EXPERTS AND CONSULTANTS, Com- 
pensation) 


Increases 
Quality increases 
Retroactive 
Action erroneously filed a supervisor’s insufficiently documented rec- 
ommendation of a Quality Step Increase (QSI) for an employee, thus 
causing a delay in the granting of the QSI. Retroactive granting of the 


QSI may not be made since Action had discretion to grant it and em- 
ployee had no vested right to it at a particular time under statute or 
agency regulation 


Retroactive 
Increases withheld during wage freeze 

The Fort Rucker Elementary School Board adopted a policy in 1969 
of paying school support personnel on an equivalent basis with Federal 
General Schedule (GS) and wage board (WG) employees, but support 
personnel pay was ‘frozen’ between April 1974 and March 1977 as the 
result of an erroneous opinion by Army procurement officials that there 
could be “no such thing as a GS/WG equated contract employee.” 
The support personnel therefore suffered an unjustified or unwarranted 
personnel action within the terms of the Back Pay Act, 5 U.S.C. 5596, 
and are entitled to backpay for cost-of-living and step increases withheld 
from them 


Military pay. (See PAY) 
Negotiation 

Prevailing rate employees 

Pay increase ceiling 
Applicability 

Pay adjustment limitation of section 614(a) of Public Law 95-429 
applies only to those employees whose pay is adjusted by one of methods 
listed in that section. Since the pay of employees who negotiated their 
wages under section 9(b) of Public Law 92-392 is not adjusted pursuant 
to any of the methods listed, the section 614(a) limitation does not apply 
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COMPENSATION— Continued 

Night work 

Summer aids 

Individuals who are hired as summer aids under 5 C.F.R. 213.3102(v), 
in the excepted service, with their pay set at the FLSA minimum wage, | 
may be paid night differential under 5 U.S.C. 5545(a). Summer aids 
are not excluded from the definition of employees entitled to receive 
night differential, and, since there are no conflicting regulatory provi- 
sions, they should be paid night differential pay 


Overpayments 
Waiver. (See DEBT COLLECTIONS, Waiver) 


Overtime 

Compensatory time 

Overtime v. compensatory time 

National Security Agency solicited nonexempt employee under FLSA 
to volunteer to work overtime supervising cleaning crews in restricted 
area with understanding he would receive compensatory time off in lieu 
of overtime. No funds were available to pay overtime, and overtime 
would not have been performed without a’ volunteer willing to accept 
compensatory time off. There is no violation of the Fair Labor Standards 
Act, 29 U.S.C. 201 et seq. (Supp. IV, 1974), in giving compensatory time 
off under such circumstances 


Experts and consultants. (See EXPERTS AND CONSULTANTS, Com- 
pensation, Overtime) 
Fair Labor Standards Act 
Compensatory time 
Employee of the National Security Agency covered by Fair Labor 
Standards Act (FLSA) overtime pay requirements pursuant to solicita- 
tion by agency volunteered to work overtime. He knew that in lieu of 
overtime compensation he would receive compensatory time off under 
5 U.S.C. 5543. He is not entitled to additional pay under FLSA, since he 
is also entitled to overtime pay under title 5, U.S. Code, equal to or 
greater than his FLSA entitlement. In such cases regulations provide 
that employee may voluntarily accept compensatory time as full re- 
muneration for overtime performed 


Training courses 
Outside regular tour of duty 
Prohibition 
Exceptions 
Customs Patrol Officers who attended special training course claim 
overtime pay under the Fair Labor Standards Act (FLSA) or overtime 
or night premium pay under title 5, United States Code, for regularly 
scheduled training sessions conducted after 6 p.m. Where training quali- 
fies under exception to prohibition against payment of premium pay for 
training in 5 U.S.C. 4109(a), overtime under FLSA or overtime or night 
premium pay under title 5, United States Code, must be paid. Payment 
should be made to employees under title 5 or under FLSA, whichever 
law gives the greater benefit. 38 Comp. Gen. 363 (1958) clarified 
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COMPENSATION—Continued 

Overtime—Continued 

Work in excess of daily and/or weekly limitations 

Army hospital has two work shifts: 0500-1330 and 1100-1930. Em- 
ployees on 1100-1930 shift, who periodically work regular shift 1 day and 
0500-1330 shift next day, claim overtime compensation for work in ex- 
cess of 8 hours. Definition of ‘day’ for purposes of overtime compensa- 
tion is not limited to calendar day but may be any 24-hour period. See 42 
Comp. Gen. 195 (1962). Thus, since Army agreed through negotiated 
agreement to treat workday as 24-hour period from start of shift, em- 
ployees who work more than 8 hours during 24-hour period but not on 
same calendar day are entitled to overtime compensation 


Payments 

Partial and emergency 

Imprest funds 

General Accounting Office has no objection to Treasury Department 
proposal to authorize, in limited circumstances, use of imprest funds for 
partial salary payments to new employees and for certain emergency 
salary payments, as long as payments do not represent advance pay- 
ments, proposal is coordinated with Office of Personnel Management and 
Office of Management and Budget to assure consistency of regulations, 
and time and attendance reporting requirements are satisfied 


Periodic step-increases 

Eligibility 

Pursuant to Public Law 94-484, health professionals are appointed in 
the National Health Service Corps for short-term employment in desig- 
nated health manpower shortage areas. Such employees are given 


excepted appointments of not more than 4 years under civil service 
regulations. They are eligible for within-grade salary increases under 
5 U.S.C. 5335 on same basis as term employees. See B-164031(4).50, 
October 26, 


Premium pay 

Entitlement determination 

Individuals who are hired as summer aids under 5 C.F.R. 213.3102(v), 
in the excepted service, with their pay set at the FLSA minimum wage, 
may be paid night differential under 5 U.S.C. 5545(a). Summer aids are 
not excluded from the definition of employees entitled to receive night 
differential, and, since there are no conflicting regulatory provisions, they 
should be paid night differential pay 


Night work. (See COMPENSATION, Night work) 

Sunday work regularly scheduled 

Employee’s normal 40-hour basic workweek is Monday through 
Friday, midnight to 8 a.m., in an administrative workweek of Sunday 
through Saturday. His regularly scheduled administrative workweek 
includes daily overtime from 11 p.m. to midnight. Working this hour on 
Sundays does not entitle him to premium pay for the entire shift under 5 
U.S.C. 5546(a), since that hour is considered overtime under 5 U.S.C. 
5542(a) and 6101 and is thereby excluded. The fact that the employee 
is entitled to overtime for hours worked over 40 hours under the Fair 
Labor Standards Act does not operate to change the employee’s normal 
basic workweek as established under 5 U.S.C. 6101 and implementing 
regulations 


308-376 0 - 80-6 
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COMPENSATION—Continued 
Prevailing rate employees. (See COMPENSATION, Wage board em- 
ployees, Prevailing rate employees) 


Promotions 

Delayed 

‘*Backpay’’ claim 

Promotion of employee in career-ladder position was delayed because 
the promotion request was clerically misplaced before it reached the 
authorized official. Arbitrator’s finding of administrative mistake does not 
itself provide a basis for award of backpay to grievant. In the absence of 
a nondiscretionary requirement mandating promotion within a particular 
time frame or in accordance with specified criteria, loss of promotion 
request prior to approval by authorized official does not constitute such 
administrative error as will support award of retroactive promotion and 
backpay 

Retroactive 

Administrative error 
Lacking 

Employee grieved due to delay in processing promotion papers. Griev- 
ance Examiner found that although promotion papers reached personnel 
office and were acted upon by classification officers prior to beginning of 
new pay period, grievant’s papers were not approved by Personnel Officer 
until after beginning of new pay period. Grievance Examiner concluded 
that classification officer acted for Personnel Officer and ordered retro- 
active promotion. Award may not be implemented since agency regula- 
tions delegate authority to approve promotions to Personnel Officer and 
he has not further delegated that authority in writing 


Temporary 
Detailed employees 

Employee, who was temporarily promoted to higher grade position for 
120 days, was returned to former grade but was then immediately detailed 
to same higher level position for additional 132 days. Under Turner- 
Caldwell decisions employee must be detailed to higher level position 
without compensation of higher level position for 120 days before entitle- 
ment to temporary promotion begins on 121st day. Therefore, the period 
the employee served on temporary promotion may not be included in com- 
putation of detail 


A retired civilian employee of the Air Force claims retroactive tem- 
porary promotion and accompanying backpay under Turner-Caldwell, 
56 Comp. Gen. 427 (1977), incident to details to higher grade military 
positions. There is no entitlement to backpay as the employee could 
not have been temporarily promoted into the military position. The 
Turner-Caldwell remedy is only available where the employee was able 
to satisfy requirements for a retroactive temporary promotion 


Classification downgrade effect 

A Federal employee appointed to a GS-13 position is detailed to per- 
form duties of a GS-14 position and becomes entitled to a temporary 
promotion and backpay under 55 Comp. Gen. 539 (1975). Where the 
position is classified downward during the detail, and since an occupant 
of a position may only receive the salary authorized for that position, if 
the employee continues on the detail after it is reclassified downward 
to a GS-13 level, he may not continue to receive the pay at the higher 
level on and after the reclassification effective date 
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COMPENSATION— Continued 

Promotions—Continued 

Temporary—Continued 

Detailed employees—Continued 
Retroactive application 

Employee of Federal Aviation Administration alleges he was detailed 
to a higher grade position from July 1968 to July 1969. Employee’s 
claim is barred by the statute of limitation which precludes consideration 
of a claim not received in our Office within 6 years after the date first 
accrued. Claim accrues on the date services in question were performed, 
not on the date that Turner-Caldwell was decided. 50 Comp. Gen. 607 
and 34 Comp. Gen. 605, distinguished 


Quality increases. (See COMPENSATION, Increases, Quality increases) 


Rates 
Establishment 
Federal dependents’ schools employees 
Section IV, Army Procurement Procedure, directed that a clause be 
included in dependents’ school personal service employment contracts 
reserving to school officials the right to amend the rate of pay in con- 
formity with the pay schedules of Department of the Army civilian 
employees performing similar duties; hence, the Fort Rucker Elementary 
School Board had the right to adopt a policy of having all clerical, 
janitorial, and other non-teaching positions at the school classified and 
equated to comparable civil service positions for pay purposes-__-_-_------ 
Limitations 
Imposed by statute 
Pay adjustment limitation of section 614(a) of Public Law 95-429 
applies only to those employees whose pay is adjusted by one of methods 
listed in that section. Since the pay of employees who negotiated their 
wages under section 9(b) of Public Law 92-392 is not adjusted pursuant 
to any of the methods listed, the section 614(a) limitation Coes not 
apply to them 
Reassignments 
Two step-increases 
Entitlement 
Three employees were reassigned under competitive procedures to a 
position at the same GS grade having greater promotion potential. Re- 
assignment to a position at the same GS grade where a promotion is 
only potential or expected some time after reassignment falls short. of 
an actual promotion or transfer to a “higher General Schedule position” 
under 5 C.F.R. 531.204(a). Consequently, the reassignment did not en- 
title the three employees to a two-step increase under 5 U.S.C. 5334(b)_- 


Removals, suspensions, etc. 

Backpay 

Entitlement 
Unjustified or unwarranted personnel action 

The Fort Rucker Elementary School Board adopted a policy in 1969 
of paying school support personnel on an equivalent basis with Federal 
General Schedule (GS) and wage board (WG) employees, but support 
personnel pay was “‘frozen’’ between April 1974 and March 1977 as the 
result of an erroneous opinion by Army procurement officials that there 
could be “no such thing as a GS/WG equated contract employee.” 
The support personnel therefore suffered an unjustified or unwarranted 
personnel action within the terms of the Back Pay Act, 5 U.S.C. 5596, 
and are entitled to backpay for cost-of-living and step increases withheld 
from them 
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COMPENSATION—Continued 

Step-increases. (See COMPENSATION, Periodic step-increases) 
Training 

Overtime compensation 

Customs Patrol Officers who attended special training course claim 
overtime pay under the Fair Labor Standards Act (FLSA) or overtime 
or night premium pay under title 5, United States Code, for regularly 
scheduled training sessions conducted after 6 p.m. Where training quali- 
fies under exception to prohibition against payment of premium pay for 
training in 5 U.S.C. 4109(a), overtime under FLSA or overtime or night 
premium pay under title 5, United States Code, must be paid. Payment 
should be made to employees under title 5 or under FLSA, whichever 
law gives the greater benefit. 38 Comp. Gen. 363 (1958) clarified 


Wage board employees 

Prevailing rate employees 

Entitlement to negotiate wages 

Section 704(b)(B) of Pub. L. No. 95-454, Civil Service Reform Act 
of 1978, allows prevailing rate employees whose labor-management con- 
tract provisions are covered by section 9(b) of Pub. L. No. 92-392 to 
negotiate these contract provisions without regard to the restrictions 
in 5 U.S.C. 5544. Accordingly, decisions 57 Comp. Gen. 259 (1978) and 
57 id. 575 are overruled insofar as they invalidated certain contract 
provisions concerning overtime for section 9(b) employees. Likewise, 
B-191520, June 6, 1978, and 56 Comp. Gen. 360 (1977) are overruled 
to the same extent 


Waivers 

Prohibition 

Some members of the United States Metric Board desire to waive 
their compensation while other members desire to accept it but return 
it as a gift to the Board. Here the statute authorizes payment of Board 
members at a rate not to exceed the daily rate currently being paid 
grade 18 of the General Schedule. Such pay is not considered salary fixed 
by or pursuant to statute which would preclude waiver. Also, since 
statute authorizes acceptance of gifts and donations, members may make 
gifts of their salary to the agency. However, the members would be liable 
for the income tax on such salary and would be entitled only to the 
limited deduction for charitable contributions prescribed by the Internal 
Revenue Service. 57 Comp. Gen. 423 and 54 i¢. 393, distinguished 


Withholding 

Debt liquidation 

Withholding prohibited 

Government may not withhold current salary to satisfy general debts 
owed by employee and may not setoff against employee’s retirement 
account until employee withdraws contribution or claims annuity. 
Government has right to setoff indebtedness administratively against 
annuity payments or refund of retirement contribution based upon 
common-law right long recognized by our Office and the Courts- - ._-- . 
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COMPENSATION—Continued 

Withholding—Continued 

Savings bonds 

Conversion to Series EE Bonds 

Incident to introduction of Series EE Savings Bonds to replace Series 
E Bonds being purchased by payroll allotment, Treasury proposes to 
substitute Series EE Bonds based on a “‘negative-response” method, 
whereby the Series EE Bonds will be substituted unless the employee 
terminates his allotment. Since the Series EE Bonds are a continuation 
without major substantive change of the Series E Bonds, the negative- 
response method of conversion is a proper means of continuing the 
employee’s voluntary allotment under the Payroll Savings Plan. The 
proposal is approved 


Within-grade increases. (See COMPENSATION, Periodic step-increases) 


COMPROMISES 

Jurisdiction 

Justice Department 

Fine or penalty assessed administratively by State or local authority 
against Federal agency for violation of local air pollution law, although 
it is claim against United States which local authority could sue to 
enforce, may not he referred to Attorney General for defense of immi- 
nent litigation if agency does not dispute basis for or amount of fine. 
Funds appropriated by 31 U.S.C. 724a for payment of compromise 
settlements, negotiated by Attorney General in connection with immi- 
nent litigation (28 U.S.C. 2414), are therefore not available to pay fine_ 


CONCESSIONS 

Contracts 

Modification 

Consideration 

Secretary of Interior has determined, and General Accounting Office 
(GAO) concurs, that provision in standard National Park Service con- 
cession contract requiring concessioner to furnish accommodations at 
reduced rates to Federal employees in parks on official business is not 
in best interest of Government, clespite reduced cost, because of risk 
and appearance of improper conflict of interest. Although generally 
vested contract rights may not be waivecl without consideration, GAO 
will not object to elimination of clause in question where cost saving is 
determined to be outweighed by adverse effect on Government of clause. 
40: Comp: Gen: 234, distinguishedhes foo oo Sele So ae ee 


CONFLICT OF INTEREST STATUTES 
Officers and employees. (See OFFICERS AND EMPLOYEES, Conflict of 
interest statutes) 


CONGRESS 

Resolutions 

Continuing 

Funding level 

Term ‘current rate for operations’? as used in Continuing Resolu- 
tions is equivalent to total funds which were available for obligation for 
program for previous fiscal year. Fiscal year 1979 Continuing Resolution 
appropriated amount of funds for CETA programs, which, when added 
to 1978 unobligated balances carried over, equals the total funds that 
were available for fiscal year 1978, including funds appropriated for fiscal 
year 1978 by Economic Stimulus Appropriations Act of 1977. B-194063, 
May 4, 1979, and B—194362, May 1, 1979, distinguished in part 


’ 
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CONSTITUTIONALITY OF ACTS 
Acceptance by GAO 
No award may properly be made under solicitation that does not con- 
tain current affirmative action provisions required in federally financed 
contracts or subcontracts since such omission is material, and readvertise- 
ment is required 


CONTRACT DISPUTES OF 1978 
Breach of contract 


Damages, (See CONTRACTS, Damages, ‘‘Breach’’, Determination, 
Contract Disputes Act of 1978) 


CONTRACTING OFFICERS 
Determinations 
Erroneous 
Estoppel 
Prior actions of contracting officials cannot estop Government’s re- 
jection of nonresponsive bid 


Nonresponsibility 
Small business concerns 
Reasonableness of determination 

Contracting officer was notified after bid opening that State would 
try to enforce State license requirement on unlicensed bidder. Even 
though particular State license was not specifically incorporated into 
solicitation, contracting officer considered bidder’s failure to obtain 
State license in 8 months since bid opening and likelihood that State 
would try to enforce licensing statute, and thereby interrupt or delay 
performance by unlicensed contractor, as factors affecting bidder’s 
ability to perform. Determination that unlicensed bidder was nonre- 
sponsible in such circumstances was reasonable 


CONTRACTORS 
Conflicts of interest 
Avoidance 
Where offeror has individual and corporate ties with gas and oil 
industry, agency rejection of proposal for services to assist agency review 
of gas curtailment because of organizational conflict of interest is sus- 
tained. Offeror’s status as not-for-profit, tax-exempt organization does 
not preclude agency determination that conflict of interest does or might 


Potential or theoretical 

Federal Procurement Regulations (FPR) prohibit Government from 
contracting with corporations substantially owned or controlled by its 
employees. While Government employee shareholders of protester may 
have relinquished all corporate control by placing their stock in trust, 
Government employees have retained equitable ownership in protester 
so that procuring agency is justified in analyzing amount of their stock- 
holdings to determine if they constitute substantial ownership for pur- 
poses of FPR 
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CONTRACTORS—Continued 
Debarment 
Suspension of contractor. (See BIDDERS, Suspension) 


Defaulted 

Reprocurement 

Standing 

Prior General Accounting Office (GAO) decision. held that once con- 
tracting officer decides to conduct new competition for reprocurement 
he may not automatically exclude defaulted contractor from that com- 
petition. Prior GAO decision did not hold that defaulted contractor has 
automatic right to resolicitation. 56 Comp. Gen. 976 clarified____~_____ 


Government civilian and military personnel 

Prohibition 

Because issue of control is separate from issue of ownership for pur- 
pose of applying FPR, General Accounting Office (GAO) questions pro- 
priety of procuring agency’s determination of substantial ownership by 
comparing percent of stock owned by Government employees with 
percent of stock owned by other individuals in protester. GAO believes 
that determination of substantial ownership for purposes of FPR should 
be made solely on basis of relationship of amount of Government employee 
stock to total amount of stock in protester. Nevertheless, if General 
Services Administration intends different meaning of substantial owner- 
ship, GAO suggests amending FPR to clarify any such meaning 


License requirements. (See BIDDERS, Qualifications, License require- 

ment) 
Responsibility 

Contracting officer’s affirmative determination accepted 

Exceptions 
Not supported by record 

Whether contractor will deliver qualified end product listed on Quali- 
fied Products List (QPL) is matter relating to affirmative determination 
of offeror’s responsibility and to contract administration. General Ac- 
counting Office does not review affirmative determination of responsi- 
bility in absence of showing of fraud or allegations that definitive re- 
sponsibility criteria in solicitation were misapplied, and does not review 
matters of contract administration 

Allegation that low bidder is nonresponsible is not considered since 
General Accounting Office does not review affirmative determinations of 
responsibility except where fraud is shown or failure to meet definitive 
responsibility criteria is alleged, neither of which is present here 

Protest that awardee is not capable of meeting search time of 4 seconds 
as stated in its proposal is matter related to awardee’s responsibility. 
GAO will not consider merits of protest against agency’s affirmative 
responsibility determination, absent circumstances not present here 

GAO does not review protests of affirmative determinations of re- 
sponsibility except in limited circumstances which are not present here. 
Moreover, once contract is awarded, compliance with solicitation pro- 
vision cited by protester is matter of contract administration, which is 
not for resolution by GAO 
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CONTRACTORS—Continued 

Responsibility— Continued 

Determination 

Defaulted contractor 

Army’s contention, that every defaulted contractor has clearly demon- 
strated his nonresponsibility as matter of fact and law, is without merit. 
Because it is necessary to view factual context within which default 
occurs, it would be improper to lay down rule that defaulted contractor 
need not ever be considered in reprocurement 


Relative v. adequate basis of qualification 
Validity of relative basis 
Disqualification of firm from competition on basis that another may 
furnish superior quality is invalid prequalification procedure 


Review by GAO 

Contracting officer did not refer nonresponsibility determination of 
small business to SBA as required under Small Business Act Amendments 
of 1977 because contracting officer interpreted DAR 1-903.1(v) and 
DAR 1-705.4(c)(v) as creating exception to SBA referral procedure 
where small business concern was determined nonresponsible because it 
was not otherwise qualified and eligible under applicable State law. 
While we cannot find contracting officer’s interpretation and failure to 
refer matter to SBA to be unreasonable in present case, it is our opinion 
that these DAR provisions create exception to SBA referral only where 
bidder is not otherwise qualified and eligible under Federal laws/regula- 
tions. Accordingly, in future decisions we will strictly limit use of DAR 
1-903.1(v) to situations involving Federal laws/regulations in absence of 
clarifying regulations issued by SBA 


Effect of issuance of Certificate of Competency by SBA 
Definitive responsibility criteria 

Issuance of Certificate of Competency (COC) by Small Business 
Administration (SBA) will overcome special experience requirements 
(definitive responsibility criteria) specified in solicitation as COC is 
conclusive on contracting officers by law, and where record shows SBA 
fully considered definitive responsibility criteria in determining to issue 
COC,GAO would not recommend that SBA reconsider decision 


Successors 

Service Contract Act of 1965 

While offeror is not legally obligated to pay wages paid by incumbent, 
where such offeror’s proposal expressly states labor rates proposed are 
based on current wage rates for incumbent personnel, contracting officer 
should take such statement into account in consideration of proposed 
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CONTRACTORS—Continued 
Successors—Continued 
Wages 
Reduction 
Job reclassification 
Retained employees 
Successful offeror is not guilty of ‘‘wage busting” (practice of lowering 
employee wages and fringe benefits by successor contractor to become 
low offeror when incumbent contractor’s employees are retained to 
perform same jobs on successor contracts) if incumbent’s retained em- 
ployees are reclassified to lower paying jobs with different duties and 
responsibilities. However, where no statute, regulation or statement of 
policy in existence at time solicitation issued precludes ‘‘wage busting,’’ 
no legal impediment exists to prevent lowering of wages for incumbent 
employees even if reduction can be categorized as ‘‘wage busting” 


CONTRACTS 
Advertising v. negotiation. (See ADVERTISING, Advertising v. negotiation) 


Allegations 
Burden of proof 
On protester 
Protester failed to meet its burden of proof on its allegations about 
its ability to supply urgently needed items in less time than offerors 
Army had solicited since only evidence on matter consisted of conflicting 
statements between Army and protester 


Assignments. (See CLAIMS, Assignments, Contracts) 


Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data 
Processing Systems) 


Awards 

Advantage to Government 

Requirement 

Termination of contract is not justified by improper evaluation of 
options under invitation for bids in violation of Defense Acquisition 
Regulation 1-1504(c)(ii) where there is no evidence that bidders sub- 
mitted unbalanced bids or that bidders would have submitted lower base 
bids had options not been evaluated, where no bidder was prejudiced by 
evaluation, and where awarded contract would result in lowest cost to 
Government. However, since it appears option provisions should not 
have been included in solicitation, it is recommended that agency not 
exercise options in reinstated contract 


Equal or tie bids/offers 
Evaluation 
Additional criteria for consideration 
Change of contractor impact 

Source selection official’s consideration of incumbency status of one 
offeror and of disruptive effect of changing contractors is reasonable under 
circumstances where proposals are viewed as “tied” and official seeks 
appropriate discriminators on which to base award seiection__.--.-.-. 263 
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CONTRACTS—Continued 
Awards—Continued 
Equal or tie bids/offers—Continued 
Evaluation—Continued 
Additional criteria for consideration—Continued 
Labor surplus area concern status 
Solicitation provision permitting firm’s status as labor surplus area 
concern to be considered in case of tie bids is intended for use primarily 
in formal advertising and in negotiated procurements where award is 
to be made on basis of price. Where, however, proposals are “tied’”’ based 
on evaluation of both technical and price factors, consideration of labor 
surplus area concern status would not be improper and would not involve 
violation of Maybank Amendment 
Erroneous 
Performance 
Payment basis 
Even though costs incurred under contracts awarded pursuant to grant 
projects were hased on cost-plus-percentage-of-cost contracting, con- 
tractor can be paid on quantum meruit/quantum valebat basis as agency 
has determined costs to be reasonable and Government received benefit 
of services 
Termination of contract 
Agency’s failure to follow ASPR/DAR 1-502(b)(v) raises doubt as to 
whether Government is receiving items at lowest possible cost and 
whether integrity of competitive bidding system is being maintained. 
These considerations form basis for recommendation that contract be 
terminated for convenience of Government and requirement he re- 
solicited 
Labor surplus areas 
Performance 
Buy American Act application 
Federal Supply Schedule purchases 
Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic hid or offer will substantially 
perform contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract pro- 
duced equipment in labor surplus area facility but facility was closed 
before purchase order was issued for equipment because regulations 
contemplate contract performance in labor surplus area after issuance 
of purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 
Qualification of bidder/offeror 
Administrative determination 
Improper 
Agency’s reliance on offeror’s claim to be labor surplus area concern 
by virtue of performing contract to be awarded in area of substantial 
unemployment was improper where Department of Labor (DOL) had 
removed designated area from list of such areas several months prior to 
evaluation and award and so informed Federal agencies. Fact that 
agencies were notified through monthly notices instead of revision to 
DOL’s formal publication referenced by applicable agency regulation 
does not change fact that agency had duty to verify offeror’s claim and 
in so doing to seek out latest available information. 45 Comp Gen. 471, 
distinguished 
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CONTRACTS—Continued 

Awards—Continued 

Labor surplus areas—Continued 

Set-asides 
Withdrawal 
Protest timeliness 

Procuring agency’s consideration on the merits of protest not filed 
within the time limits established by General Accounting Office’s (GAO) 
Bid Protest Procedures does not preclude GAO from dismissing protest 
when subsequently filed with it. Protest of cancellation of IFB initially 
filed with procuring agency more than 10 working days after protester 
knew the basis therefor, but filed with GAO 4 days after agency’s denial 
of protest, is dismissed 


Legality 
Award not plainly or palpably illegal 
Procurement v. sales contracts 
Where Government administrative error in sale of surplus property 
results in notice of award to second highest bidder, award is unau- 
thorized 240 


Negotiated contracts. (See CONTRACTS, Negotiation, Awards) 


Notice 
Advance of award 
Where protester has actual notice of award of contract after timely 
receipt of Commerce Business Daily in ordinary course of business 
within a reasonable time after publication and mailing, timeliness of 
protest may be measured from date publication is received, allowing a 
few days for mailing and receipt of the CBD. Prior decisions are clarified 


to allow for reasonable time for protester to receive publication in ordi- 
nary course of business. B—182318, Jan. 27, 1975, and other cases fol- 
lowing rule established therein, modified 


Form of notice 
Commerce Business Daily 
Sole-source procurements 

Protest concerning sole source nature of a procurement filed more 
than 2 months after notice of intent to make contract award was pub- 
lished in the Commerce Business Daily is untimely under GAO Bid 
Protest Procedures, 4 C.F.R. 20.2(b)(2) (1978). Even if initial protest 
had been filed with procuring agency, protester delayed too long in 
pursuing matter with General Accounting Office—more than 2 months 
after publication 


Propriety 
Licensing-type requirements 
General v. specific solicitation requirement 

Prior decision under same solicitation held that, since solicitation 
contained only general statements requiring contractor to obtain all 
necessary licenses and permits, failure of proposed awardee (protester 
in present decision) to obtain State license did not require contracting 
officer to find proposed awardee nonresponsible and would not affect 
validity of award if' made. However, prior decision did not hold that 
State license statute and threatened enforcement thereof were irrelevant, 
nor that contracting officer was required to find proposed awardee re- 
sponsible as protester alleges. Decision in Inter-Con Security Systems, 
Inc.; Washington Patrol Service, Inc., B—-192188, February 9, 1979, 79-1 
CPD 86, clarified 
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CONTRACTS—Continued 

Awards—Continued 

Propriety—Continued 

Premature bid opening 

Termination of contract is not justified where purchasing agent pre- 
maturely opened all bids in private to ascertain if bids contained neces- 
sary papers, low bid was first received and opened, and all bids were kept 
in purchasing agent’s exclusive possession until formal bid “opening,’’ 
since evidence clearly indicates that no bidder was prejudiced by pre- 
mature opening 


Small business concerns 
Acceptability of large business on basis of lower price 
Partial set-aside dissolved 

Small business concern’s unwillingness to accept set-aside quantity 
at substantially lower, allegedly below cost, bid of ‘arge business upon 
which non-set-aside quantity was awarded properly resulted in dissolu- 
tion of set-aside. Even if it were proven that large business bid below 
cost, that in itself would not bar award to that firm, and under partial 
set-aside procedure Government’s obligation is simply to reserve a por- 
tion of its needs for award to small business firms at the same price 
obtained for the unrestricted portion 


Administrative determination 
Reasonable expectation of competition 
Protest against solicitation restricting procurement as total small 
business set-aside is denied where record discloses that reasonable ex- 
pectation of adequate competition existed and bid price was reasonable, 
notwithstanding that only one bid was received from small business 


concern 


Certifications 
Competency 
Urgency exception eliminated 

Veterans Administration contracting officer’s determination of non- 
responsibility, based on preaward survey which concluded that small 
business concern, otherwise in line for award, does not have capacity to 
perform required work, must be referred to Small Business Administra- 
tion for consideration under certificate of competency program since 
applicable law and regulations no longer allow exception to this require- 
ment based on urgency 


Failure to request 
Since Small Business Administration (SBA) has not issued regulations 
to resolve discrepancies between 1977 amendments to Small Business 
Act, which require referral to SBA before small business may be rejected 
as nonresponsible, and Defense Acquisition Regulation (DAR), General 
Accounting Office will not consider whether contracting officer properly 
relied on DAR exceptions to SBA referral procedure 
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CONTRACTS—Continued 

Awards—Continued 

Small business concerns—Continued 

Certifications—Continued 
Mandatory referral to SBA 
Exceptions under DAR 

Contracting officer did not refer nonresponsibility determination of 
small business to SBA as required under Small Business Act Amend- 
ments of 1977 because contracting officer interpreted DAR 1-—903.1(v) 
and DAR 1-705.4(c)(v) as creating exception to SBA referral procedure 
where small business concern was determined nonresponsible because it 
was not otherwise qualified and eligible under applicable State law. 
While we cannot find contracting officer’s interpretation and failure to 
refer matter to SBA to be unreasonable in present case, it is our opinion 
that these DAR provisions create exception to SBA referral only where 
bidder is not otherwise qualified and eligible under Federal laws/regu- 
lations. Accordingly, in future decisions we will strictly limit use of 
DAR 1-903.1(v) to situations involving Federal laws/regulations in 
absence of clarifying regulations issued by SBA 


Referral necessity 
Responsibility-related criteria 
Agencies are not prohibited from making relative assessments of 
responsibility-related factors in determining competitive range without 
regard to certificate of competency procedure. Rejection of protester’s 
proposal from competitive range cannot be regarded as tantamount to 
nonresponsibility finding as found by GAO in 52 Comp. Gen. 47 (1972)-_ 


Erroneous award 
Contractor suspension 
Validity 
When agency decides to suspend contractor, it must independently 
follow applicable regulations since ongoing suspension by one agency does 
not suspend contractor at all other agencies, but only provides basis for 
other agencies to impose concurrent suspension 


Price reasonableness 
Reduction of price propriety 
Negotiation with sole bidder for reasonable prices after small business 
restricted advertisement resulted in unreasonable bid is not authorized 


Procurement under 8(a) program 
Determination to set aside procurement under section 8(a) of Small 
Business Act is matter for contracting agency and Small Business Ad- 
ministration, not GAO 


Civil Rights Act 
Compliance 
Although protester asserts that SBA 8(a) program violates Civil Rights 
Act of 1964 because of racial discrimination, courts have held that there 
is no merit to such assertion since eligibility standard of program is not 
defined racially but by social or economic disadvantage 
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CONTRACTS—Continued 

Awards—Continued 

Small business concerns—Continued 

Procurement under 8(a) program—Continued 
Subcontractor eligibility standards 
Statutory changes 

General Accounting Office review of Small Business Administration 
(SBA) action under 8(a) program is limited to determining whether 
SBA has followed its regulations. Where firm was determined eligible 
and accepted into 8(a) program based on social disadvantage alone and 
law and regulations were subsequently changed to require both social 
and economic disadvantage, recommendation is made to SBA to review 
firm’s eligibility to determine if it should be allowed to continue to 
participate in 8(a) program or if participation should be terminated in 
accordance with present law and regulations 


Qualifications. (See BIDDERS, Qualifications, Small business con- 
cerns) 
Responsibility to perform contract 
Conclusive determination vested in SBA 
Issuance of Certificate of Competency (COC) by Small Business 
Administration (SBA) will overcome special experience requirements 
(definitive responsibility criteria) specified in solicitation as COC is 
conclusive on contracting officers by law, and where record shows SBA 
fully considered definitive responsibility criteria in determining to issue 
COC, GAO would not recommend that SBA reconsider decision 


Self-certification 
Status protests 
Where bidder on procurement totally set aside for small business fails 
to check box on reverse side of Standard Form 33 to indicate whether 
or not it is certifying itself as small business concern, the procedures 
in 13 C.F.R. 131.3-5 and 121.3-8 do not apply; therefore, contracting 
officer acted reasonably and properly by telephoning bidder to give it an 
opportunity to cure deficiency which is considered a minor informality 
or irregularity in bid 
Set-asides 
Administrative determination 
Decision as to whether particular procurement should be set aside for 
small business is within discretion of contracting agency 


Competition sufficiency 
Protest against solicitation restricting procurement as total small busi- 
ness set-aside is denied where record discloses that reasonable expectation 
of adequate competition existed and bid price was reasonable, notwith- 
standing that only one bid was received from small business concern. - - 
Eligibility 
Unacceptable 
Bidder on total small business set-aside which certifies it is small and 
that large business concern will manufacture, inspect, package, and ship 
supplies indicates that it intends to furnish supplies manufactured or pro- 
duced by large business without small business making significant con- 
tribution to manufacture or production of contract end item. Therefore, 
bid would be nonresponsive under small business set-aside and bidder is 
not prejudiced by withdrawal of set-aside by amendment allegedly issued 
too close to time set for bid opening 
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CONTRACTS—Continued 

Awards—Continued 

Small business concerns—Continued 

Set-asides—Continued 
Withdrawal 
Erroneous set-aside 

While bidders, actual or potential, may have been misled as to competi- 
tion contemplated by inadvertent set-aside provision in IF B, any possible 
adverse impact on competition does not require corrective action in view 
of exposure of prices and inadvertent nature of deficiency 


Partial set-asides 
Small business concern’s unwillingness to accept set-aside quantity at 
substantially lower, allegedly below cost, bid of large business upon 
which non-set-aside quantity was awarded properly resulted in dissolu- 
tion of set-aside. Even if it were proven that large business bid below 
cost, that in itself would not bar award to that firm, and under partial set- 
aside procedure Government’s obligation is simply to reserve a portion 
of its needs for award to small business firms at the same price obtained 

for the unrestricted portion 


Procedural compliance 

Where contracting officer erroneously and inadvertently fills out small 
business set-aside determination, small business set-aside withdrawal 
procedures are not for application. In any event, pre-bid-opening with- 
drawal of small business set-aside by contracting officer was subsequently 
approved by small business specialist 

Contracting officer’s withdrawal of small business set-aside without 
notifying Small Business Administration (SBA) liaison representative, 


thereby denying SBA its right to appeal withdrawal to head of procuring 
agency, was contrary to regulation and to purpose and intent of Smal 
Business Act. GAO recommends post-award referral of set-aside with- 
drawal to SBA with view toward possible termination of contract for 
convenience of the Government and resolicitation. -_-___._._--------- 


Size 
Status determination 
Small Business Administration 
Protest concerning small business size status is not for consideration 
by General Accounting Office since by law it is matter for decision by 
the Small Bus ness Administration 


Basic ordering agreements 
Military procurements. (See ARMED SERVICES PROCUREMENT REG- 
ULATION, Basic ordering agreements) 
Propriety. (See CONTRACTS, Specifications, Basic ordering agree- 
ments, Propriety) 
Bids, generally. (See BIDS) 
Breach of contract 
Damages. (See CONTRACTS, Damages) 





INDEX DIGEST 


-CONTRACTS—Continued 

Buy American Act 

Foreign products 

End product v. components 

GAO review of information considered proprietary, including 
detailed cost breakdown, submitted by successful bidder’in response to 
protest, indicates that cost of domestic components contained in end 
product offered by successful bidder exceeds 50 percent of total cost of 
components. Successful bidder was therefore properly evaluated by 
agency as offering domestic end product under Buy American Act 


Competitive system 
Price competitiveness 
Determination basis 
Assertion that protester was not prejudiced because it would have 
been unable to be price competitive had it known that procuring activity 
would relax requirements is rejected. Pricing may only be determined 
through competition 


Lease v. purchase 
Solicitation which does not permit consideration of offers to lease to 
Government equipment needed for entirely new system is unduly re- 
strictive where based solely on earlier analysis of comparative cost to 
upgrade existing system, because determination that alternative ap- 
proach is not competitive as to price can only be made by competitive 
procurement 


Restrictions on competition 
Automatic Data Processing, etc. acquisition 
Demonstration tests 

Procedures established for potential suppliers to demonstrate equip- 
ment were unduly restrictive because agency made no apparent effort 
either to examine whether acceptability of equipment could be estab- 
lished through simulation testing techniques as requested by protester 
or to attempt to provide access to Government equipment to facilitate 
testing. GAO recommends that protester be permitted to show ac- 
ceptability of equipment, particularly in view of alleged successful 
performance of recent similar contract with other agency 


Prequalification of bidders 
Relative v. adequate basis of qualification 
Spare parts procurement 
Disqualification of firm from competition on basis that’ another may 
furnish superior quality is invalid prequalification procedure 


Spare parts military procurement 
Procuring activity’s use of basic ordering agreement (BOA) to exclude 
previously unapproved suppliers that may be capable of furnishing 
acceptable products and to effect sole-source procurements with BOA 
contractor contravenes ASPR 3-410.2(c)(1) (1976 ed.) prohibition 
against using BOA in any manner to restrict competition 


Concessions. (See CONCESSIONS) 
Conflicts of interest prohibitions 
Avoidance. (See CONTRACTORS, Conflicts of interest, Avoidance) 
Negotiated contracts. (See CONTRACTS, Negotiation, Conflict of 
interest prohibitions) 
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CONTRACTS—Continued 

Cost, etc. data 

Requirement to furnish 

Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price 
is based.on adequate price competition. Adequate price competition 
was achieved where request for proposals permitted award to other than 
low-priced offeror, price was substantial evaluation factor (30 percent), 
price evaluation did not have effect of eliminating price as evaluation 
factor, two proposals were in competitive range, and Government made 
award to best technical proposal for the dollar 


Cost-plus 

Cost-plus-a-percentage-of-cost prohibition 

Payment basis 

Even though costs incurred under contracts awarded pursuant to 
grant projects were based on cost-plus-percentage-of-cost contracting, 
contractor can. be paid on quantum merutt/quantum valebat basis as agency 
has determined costs to be reasonable and Government received benefit 
of services 


Evaluation factors 
‘*Realism’’ of costs and technical approach 
Where cost reimbursement contract is awarded on basis of estimated 
costs, required cost realism determination of proposed costs which is 
based for most part on Defense Contract Audit Agency’s qualified state- 
ments and which does not take into account possible disparity between 
statements in technical proposal and proposal costs is inadequate 


Damages 
‘*Breach’”’ 
Determination 
Contract Disputes Act of 1978 
Assertion that Government awarded valid contract to protester which 
subsequently was improperly canceled is not supported by record 


Data, rights, etc. 

Status of information furnished 

Unsolicited proposals 
Value engineering proposals 

Claimant’s unsolicited value engineering proposal recommending that 
Defense Logistics Agency require that faucets it procures be constructed 
of zinc-based material constitutes mere suggestion and is not within the 
exclusive list of intellectual property which can be purchased by Depart- 
ment of Defense under 10 U.S.C. 2386 (1976) 


Default 

Reprocurement 

Defaulted contractor 
Not solicited 
Repurchase v. new competition 

Army’s contention, that every defaulted contractor has clearly demon- 
strated his nonresponsibility as matter of fact and law, is without merit. 
Because it is necessary to view factual context within which default 
occurs, it would be improper to lay down rule that defaulted contractor 
need not ever be considered in reprocurement 


308-376 0 - 80 - 7 
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CONTRACTS—Continued 

Default—Continued 

Reprocurement—Continued 

Government procurement statutes 
Applicability 

Prior General Accounting Office (GAO) decision held that once con- 
tracting officer decides to conduct new competition for reprocurement 
he may not automatically exclude defaulted contractor from that com- 
petition. Prior GAO decision did not hold that defaulted contractor has 
automatic right to resolicitation. 56 Comp. Gen. 976 clarified 


Restrictive specifications 
Justification 
Because of relatively short period of time in which reprocurement 
contract for critically needed item had to be consummated and because - 
offerors solicited were familiar with contractual requirements, GAO 
finds no abuse of discretion by contracting officer in limiting reprocure- 
ment competition to prior producers 


Disputes 
Finality of administrative findings 
Review by the General Accounting Office 
Protest against termination of contract is appropriate for review by 
General Accounting Office (GAO) where there are no material facts in 
dispute and only question concerning propriety of termination is one of 


Federal-State contracts 
Commercial services 
Advance payments 
Prohibition 
Applicability 
Payments to State under Federal contract for telephone services, 
executed by contracting officer of the United States and obligating an- 
nual appropriations of National Guard, are subject to statutory pro- 
hibition against advance payments contained in 31 U.S.C. 529 


Federal Supply Schedule 

Awards 

Propriety 

Where vendor under Federal Supply Schedule (FSS) contract apprises 
procuring activity shortly before award that it offers “middle of the line’”’ 
equipment and procuring activity only has specifications for vendor’s 
“top of the line’ equipment, procuring activity, in attempt to reduce 
procurement costs, should have attempted to obtain specifications from 
vendor or General Services Administration and determine if ‘‘middle 
of the line’ equipment would satisfy Government’s legitimate needs. 
However, since vendor should have advised agency of middle of line 
equipment earlier in procurement process and offered equipment met 
agency’s minimum needs and has been delivered and installed, award 
will not be disturbed 
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CONTRACTS—Continued 
Federal Supply Schedule—Continued 
Bid evaluation factors 
Price differentials 
Labor surplus areas 
Addition of 6% or 12% 

Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic bid or offer will substantially 
perform contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract 
produced equipment in labor surplus area facility but facility was closed 
before purchase order was issued for equipment because regulations 
contemplate contract performance in labor surplus area after issuance 
of purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 


Purchases for system 
Multiple award schedule contracts 
Single award for identical items requirement 
Late proposal consideration 

Manufacturers’ late proposals, submitted after closing date for receipt 
of proposals and timely receipt of dealer’s proposal for ‘‘identical”’ 
product, do not constitute ‘only proposal received’ within meaning 
of Federal Procurement Regulation 1-3.802-1(c) which permits con- 
sideration of late proposals and may not be considered for award__- 


Labor stipulations 

Nondiscrimination 

‘‘Affirmative action programs’”’ 
Commitment requirement 

No award may properly be made under solicitation that does not 
contain current affirmative action provisions required in federally 
financed contracts or subcontracts since such omission is material, and 
readvertisement is required 


Service Contract Act of 1965 
Minimum wage, etc. determinations 
Rates under prior contracts 
No union agreement effect 

Successful offeror is not guilty of ‘‘wage busting” (practice of lowering 
employee wages and fringe benefits by successor contractor to become 
low offeror when incumbent contractor’s employees are retained to per- 
form same jobs on successor contracts) if incum: ent’s retained employees 
are reclassified to lower paying jobs with different duties and responsi- 
bilities. However, where no statute, regulation or statement of policy in 
existence at time solicitation issued precludes ‘“‘wage busting,” no legal 
impediment exists to prevent lowering of wages for incumbent employees 
even if reduction can be categorized as “wage busting” 
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CONTRACTS—Continued 
Legality 
Sales contracts. (See SALES, Legality) 


Minority subcontracting. (See CONTRACTS, Subcontracts, Minority sub- 
contracting) 


Mistakes 

Acceptance of contract under protest 

Authority under Federal Procurement Regulations 1-2.406-3 in ex- 
ecutive agencies to determine whether a mistake in bid case is doubtful 
and therefore should be referred to General Accounting Office (GAO) 
does not foreclose GAO from reviewing that determination as well as 
agency determination regarding sufficiency of bidder’s evidence 


Allegation before award. (See BIDS, Mistakes) 
Purchase orders 
Erroneous quotation 

Contracting officer’s error detection and verification obligation with 
regard to mistake in quotation alleged after performance is measured by 
standards applicable to mistake in oral bid alleged after award. Advice by 
contracting officer that supplier’s oral. quotation appeared low in con- 
junction with request for verification was sufficient to communicate 
both existence and nature, to extent known, of suspected mistake. Post- 
verification performance in accordance with purchase order creates bind- 
ing contract and no price adjustment may be authorized on basis of error. 
Price disparity of about 35 percent does not reflect unconscionable 


Reservation of right for price, etc. revision 

Where bidder requests permission only to correct bid price, bidder may 
alternatively be allowed to withdraw its bid if evidence is clear and con- 
vincing only as to the mistake, but not as to the intended bid 


Modification 

Consideration 

Best interest of Government 

Secretary of Interior had determined, and General Accounting Office 
(GAO) concurs, that provision in standard National Park Service con- 
cession contract, requiring concessioner to furnish accommodations at 
reduced rates to Federal employees in parks on official business is not in 
best interest of Government, despite reduced cost, because of risk and 
appearance of improper conflict of interest. Although generally vested 
contract rights may not be waived without consideration, GAO will not 
object to elimination of clause in question where cost saving is deter- 
mined to be outweighed by adverse effect on Government of clause. 
40 Comp. Gen. 234, distinguished 


Negotiation 

Administrative determination 

Advertising v. negotiation 

GAO will not object to contracting officer’s determination to negotiate 
on basis that it is impracticable to secure competition by advertising 
where, as here, reasonable basis exists. Here, procuring agency has shown 
that it must evaluate technical acceptability of proposals because, de- 
spite detailed request for proposals (RFP) specifications incorporating 
even more detailed references, all output situations have not, and can- 
not, be specified and offeror’s technical flexibility to satisfy inevitable 
changes arising during contract must be ascertained 
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CONTRACTS—Continued 
Negotiation—Continued 
Authority 
Small business set-asides 
Negotiation of reasonable price with low bidder 
Propriety 
Negotiation with sole bidder for reasonable prices after small business 
restricted advertisement resulted in unreasonable bid is not authorized 


Awards 
Basis 
Price and other factors considered 
Protester contends that RFP’s disclosed evaluation criteria failed to 
explain whether procurement was intended to achieve minimum standard 
at lowest price or whether price was secondary to quality. Contention is 
without merit where: (1) RFP states that award will be made to respon- 
sible offeror whose offer conforms to solicitation and is most advantageous 
to Government, price and other factors considered; and (2) “price and 
other factors” is further defined as (a) extended unit prices, (b) prompt- 
payment discounts, and (c) net total annual price. RFP reasonably 
notified offerors that award would be made to responsible offeror who 
submitted low-priced, technically acceptable offer 


Erroneous 
Evaluation of proposals 
Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential solici- 
tation requirements. Offeror’s prior model did not meet requirement for 


operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity__-_- 


Remedial action recommended 
Air Force should review whether requirement should be resolicited. 
At minimum, it should reopen competition to accord protester a reason- 
able opportunity to meet its relaxed, actual requirements, assuring that 
all parties are permitted to compete on equal basis. Erroneously awarded 
contract should be terminated if protester is selected for award 


Procedural requirements 
Noncompliance 
Army’s failure to give GAO required preaward notice is procedural 
defect not affecting validity of award. Nonetheless, Secretary of Army is 
informed of failure 


Propriety 
Evaluation of proposals 
Since selection decision may have been influenced by erroneous view 
that awardee was labor surplus area concern, recommendation is made 
that source selection official reconsider his decision. If it is determined 
that award should have been made to protester, it is further recommended 
that contract be terminated and award made to protester. -_---__----- 
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CONTRACTS—Continued 

Negotiation—Continued 

Changes, etc. 

Cancellation and resolicitation not required 

RFP for design and manufacture of electronic air navigation equip- 
ment comtemplated that offerors propose individual technical approaches 
to meeting agency’s needs. After negotiations with sole offeror, RFP 
amendment made changes in equipment configuration, delivery schedule 
and various technical specifications. Agency position that changes in 
requirements are not so substantial as to warrant complete revision of 
RFP (i.e., cancellation and resolicitation) is not clearly shown to have 
no reasonable basis 


Reopening negotiations 
Failure to reopen 
Not, materially prejudicial 

Agency’s actions allowing one offeror, during. so-called ‘“‘pre-award 
survey,’’ to make its proposal more favorable by offering earlier starting 
date constituted discussions and should have resulted in new request, for 
best and final offers from other offeror in competitive range. However, 
agency’s actions, while procedurally deficient, appear not to have been 
materially prejudicial since record suggests that earlier starting date was 
not significant factor in selection decision 


Scope of permissible changes 
Solicitation v. existing contract 

Protester, seeking cancellation of RFP, relies on General Accounting 
Office decisions which found that modifications to contracts were so sub- 
stantial that work covered by modifications should have been subject of 
new procurement. Argument is not persuasive, as scope ‘« changes which 
may permissibly be made to RFP without requiring, cancellation and 
initiation of new procurement is greater than scope of changes permitted 
to existing contract 


Specifications 
Competition on changes 
Test requirements 
Assertion that protester was not prejudiced because it would have been 
unable to be price competitive had it known that procuring activity would | 
relax requirements is rejected. Pricing may only be determined through 
competition 


Written amendment requirement 
Noncompliance 

Request for proposals (RFP) required Tempest certified equipment. 
After receipt of best and final offers, agency determined that no offeror 
proposed technically acceptable system that could meet Tempest certi- 
fication requirement. Agency then deleted requirement but did not notify 
competitors and other qualified offerors. General Accounting Office 
(GAO) views relaxation of requirement as substantial change in agency’s 
needs and agency’s failure to amend RFP violated applicable procure- 
ment regulations and sound procurement policy 
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CONTRACTS—Continued 

Negotiation—Continued 

Changes, etc.—Continued 

Written amendment requirement—Continued 
Noncompliance—Continued 
Not prejudicial 

Substantial changes in scope of work prior to termination of negotia- 
tions should have been issued as written amendment to RFP. However, 
it is difficult to see prejudice to sole offeror where it was on actual notice 
of changes in requirements. FPR 1-3.805-1(d) did not require agency to 
amend RFP and seek revised proposal based on further changes in re- 
quirements after negotiations with sole offeror had been. terminated and 
Government had decided to perform work in-house 


Competition 
Adequacy 
One acceptable proposal 
Federal. Procurement Regulations sec. 1-3.101 requirement for 
maximum practical competition in negotiated procurements does not in 
itself require agency to cancel RFP where only one proposal is received: 


Competitive range formula 
Administrative determination 
Based on review of record, GAO cannot take exception to Army’s 
technical evaluation of protester’s proposal—especially given complexity 
of procurement—or specific judgment that protester’s proposal did not 
demonstrate understanding of requirements. Consequently, exclusion of 
protester’s higher priced proposal (compared to initial and final prices 
proposed by awardee) from competitive range is not questioned. 


Furthermore, GAO finds that request for proposals did call for experience 
information found lacking in protester’s proposal 


Award entitlement 
Mere fact that offeror is in competitive range does not necessarily 
ensure award to offeror given negotiating opportunities afforded all 
competitive offerors and flexibility inherent in negotiated method 


Small business proposals 
Nonapplicability of COC procedure 
Agencies are not prohibited from making relative assessments of 
responsibility-related factors in determining competitive range without 
regard to certificate of competency procedure. Rejection of protester’s 
proposal from competitive range cannot be regarded as tantamount to 
nonresponsibility finding as found by GAO in 52 Comp. Gen. 47 (1972) -- 


Discussion with all offerors requirement 
Technical transfusion or leveling 
Allegation that agency transfused to other offeror protester’s solutions 
to problems relating to accessibility and material is without merit as 
agency has denied telling competitor of protester’s solutions and record 
shows that protester’s accessibility solution was not unique and material 
it intended to use was known to agency and to industry prior to issuance 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition— Continued 
Equality of competition 
Incumbent contractor’s advantage 
Two-month phase-in period is appropriate limitation where it appears 
that phase-in period will cost less than longer phase-in and it is specula- 
tive that higher performance. cost will necessarily follow 2-month 
phase-in when nothing in record of experience supports that-view 
Lacking 
Where snowstorm closed agency on original closing date and agency 
extended closing date for only 24 hours, even though debilitating con- 
ditions continued beyond that time, agency should not reject proposal 
as late because there was no urgency to justify the informal rescheduling 
of the closing date and interested parties have not alleged or. shown 
premature disclosure of other proposals. In the absence of any urgency, 
agency abused its discretion in extending closing date without informing 
prospective offerors of that fact 


Maximum possible extent 
Although Federal Judicial Center (FJC) is exempt from 41 U.S.C. 5 
(1976) and civilian agency procurement statutues do not apply to FJC, 
examination of FJC’s enabling legislation shows Congress’ intent that 
FJC enter into contracts by “negotiation.” Further, maximum prac- 
ticable competition should be obtained as matter of sound Federal pro- 
curement whenever contracts utilizing appropriated funds are to be 
awarded.. Therefore, FJC should award contracts by using competitive - 
negotiation where practicable 


Restrictions 
Lease alternative precluded 
Solicitation which does not permit consideration of offers to lease to 
Government equipment needed for entirely new system is unduly restric- 
tive where based solely on earlier analysis of comparative cost to up- 
grade existing system, because determination that alternative approach 
is not competitive as to price can only be made by competitive procure- 


Prequalification of offerors 
Prior producer requirement - 

Because of relatively shoit:period of time in. which reprocurement 
contract for critically neededLitem had to be consummated and because 
offerors solicited were familiar with contractual requirements, GAO finds 
no abuse of discretion by contracting officer in limiting reprocurement 
competition to prior producers 


Conflict of interest prohibitions 
Applicability 
Non-profit organizations 

Where offeror has individual and corporate ties with gas and oil 
industry, agency rejection of proposal for services to assist agency re- 
view of gas curtailment because of organizational conflict of interest is 
sustained. Offeror’s status as not-for-profit, tax-exempt organization 
does not preclude agency determination that conflict of interest does or 
might exist 
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CONTRACTS—Continued 

Negotiation—Continued 

Cost, etc. data 

‘*Truth-in-Negotiation”’ 
Exceptions to cost or pricing data requirement 
Applicability to fixed-price incentive contracts 

Plain language of Truth in Negotiations Act, legislative history of 
Act, regulatory implementation, and history of implementation all 
support application of adequate price competition exemption to require- 
ment for submission of certified cost or pricing data to fixed-price incen- 
tive contracts. 46 Comp. Gen. 631 and 53 Comp. Gen. 5, overruled in 


Determination and findings 
Public exigency 
Priority designation 

Acceptance by GAO 

Because of observations that raise serious questions about propriety 
of use of priority designator as substitute for facts justifying use of “public 
exigency” negotiating authority, GAO recommends regulatory change. 
If change is not made by start of 1980 fiscal year, GAO informs Secre- 
tary of Defense that, in event future year D&F’s are subject of protests, 
D&F’s reciting only priority designators for competitively negotiated 
procurements involving formal proposals, contemplated discussions, and 
evaluations will be held invalid _____ 


Evaluation factors 
Additional factors 
Not in request for proposals 

Where source selection official, after taking into account all evaluation 
criteria, i.e., both price and technical factors, finds proposals to be “‘tied”’ 
and is unable to make a selection, he properly may consider other factors 
which are rationally related to specific procurement involved, and such 
consideration does not violate general rule that awards are to be based on 
established evaluation criteria 


Cost analysis 
Inadequate 
Corrective action 
Where agency advises option for second year’s contract performance 
will not be exercised but initial contract will be extended only for limited 
period necessary to solicit and award second year’s requirements, General 
Accounting Office need not recommend other corrective action. since 
agency’s intended action is considered reasonable under circumstances - _- 


Cost realism 
Where cost reimbursement contract is awarded on basis of estimated 
costs, required cost realism determination of proposed costs which is 
based for most part on Defense Contract Audit Agency’s qualified state- 
ments and which does not take into account possible disparity between 
statements in technical proposal and proposal costs is inadequate 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Criteria 
Acceptability of proposal 
Protester argues that awardee’s proposal did not describe how pro- 
posed equipment will satisfy each specification as required by RFP. 
While agency report does not respond to this protest basis, GAO re- 
viewed awardee’s proposal and observes that explanation was provided 
for each specification. In view of award, agency obviously viewed 
awardee’s description as compliant. After reviewing both protester’s 
and awardee’s explanations, GAO has no basis to disturb agency’s 
determination 


Adequacy 

Protester contends that RFP’s disclosed evaluation criteria failed to 
explain whether procurement was intended to achieve minimum standard 
at lowest price or whether price was secondary to quality. Contention is 
without merit where: (1) RFP states that award will be made to re- 
sponsible offeror whose offer conforms to solicitation and is most advan- 
tageous to Government, price and other factors considered; and (2) 
“price and other factors” is further defined as (a) extended unit prices, 
(b) prompt-payment discounts, and (c) net total annual price. RFP 
reasonably notified offerors that award would be made to responsible 
offeror who submitted low-priced, technically acceptable offer 


Application of criteria 
Where source selection official, after taking into account all evaluation 
criteria, i.e., both price and technical factors, finds proposals to be “‘tied”’ 
and is unable to make a selection, he properly may consider other factors 
which are rationally related to specific procurement involved, and such 
consideration does not violate general rule that.awards are to be based 
on established evaluation criteria 


Deviation 
Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential 
solicitation requirements. Offeror’s prior model did not meet require- 
ment for operational prototype where solicitation expressly sought 
equipment capable of computational capabilities beyond prior model’s 
capacity 


Experience 
Propriety of inclusion 
Agencies are not prohibited from making relative assessments of 
responsibility-related factors in determining competitive range without 
regard to certificate of competency procedure. Rejection of protestor’s 
proposal from competitive range cannot be regarded as tantamount to 
nonresponsibility finding as found by GAO in 52 Comp. Gen. 47 (1972) -- 


Delivery provisions, freight rates, etc. 

Protestor contends that awardee cannot meet delivery schedule and 
should not have received favorable evaluation for proposed timely 
delivery. Proposals must be evaluated as submitted; therefore, GAO has 
no basis to question awardee’s point score for proposed timely delivery. 
Further, awardee’s capability to deliver timely is matter relating to 
agency’s affirmative determination of responsibility and, in circum- 
stances, will not be questioned by GAO 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

Evaluators 
Improper influence, bias, etc. 
Not established Page 

Suggestion that there may have been impropriety in evaluation of 
proposals because one member of evaluation team was hired by successful 
offeror shortly after contract award is not substantiated by record, which 
indicates only that awardee learned of member’s retirement plans and 
made employment offer only after contract award 


Technical competence 
Standard of GAO review 

Protester, after reviewing qualifications of agency’s sole technical 
evaluator, challenges his technical competency. Where protester essen- 
tially contends that an evaluator is appointed in bad faith, prior decisions 
indicated that GAO will make subjective judgment on evaluator’s 
qualifications. Absent such allegation, GAO’s standard of review is 
whether technical evaluation is rationally based. Here, after considering 
merits of protester’s contentions, GAO has no basis to conclude that 
technical evaluation was not reasonably based 


Factors other than price 
Experience 
Based on review of record, GAO cannot take exception to Army’s 
technical evaluation of protester’s proposal—especially given complexity 
of procurement—or specific judgment that protester’s proposal did not 
demonstrate understanding of requirements. Consequently, exclusion of 


protester’s higher priced proposal (compared to initial and final prices 
proposed by awardee) from competitive range is not questioned. Further- 
more, GAO finds that request for proposals did call for experience 
information found lacking in protester’s proposal 


Technical acceptability 
Performance requirements 
Manufacturer does not submit technically acceptable proposal merely 
by offering to supply parts previously provided in prior solicitations. 
Parts must not only meet technical specifications but must also have 
performed in technically acceptable manner-_---_-_-_--------- SE See See os 


Labor costs 
While offeror is not legally obligated to pay wages paid by incumbent, 
where such offeror’s proposal expressly states labor rates proposed are 
based on current wage rates for incumbent personnel, contracting officer 
should take such statement into account in consideration of proposed 


Point rating 
Differences significance 
Where solicitation does not require award to be made in accordance 
with results of numerical point scoring of proposals, agency is not re- 
quired to award contract to offeror whose overall proposal is rated two 
points higher than competing proposal 
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CONTRACTS—Continued 

Negotiation—Continued 

Justification Page 

“Exception 10’ negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing 
system has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist 
in defining reasonable needs for service unlike negoatiated procurement 
in Informatics, Inc., B-190203, March 20, 1978, 78-1 CPD 215, where 
procuring agency intended to evaluate offerors’ approaches only as part 
of responsibility evaluation and not as part of proposal evaluation; and 
(2) there is no indication NASA ever formally advertised prior procure- 
ments for similar system unlike prior advertised procurement history in 
Informatics decision. B-190203, Mar. 20, 1978, modified in part 


Late proposals and quotations 
Rule 
Exceptions 
Applicability 

Manufacturers’ late proposals, submitted after closing date for receipt 
of proposals and timely receipt of dealer’s proposal for “‘identical’’ 
product, do not constitute ‘‘only proposal received” within meaning of 
Federal Procurement Regulation 1-3.802-1(c) which permits considera- 
tion of late proposals and may not be considered for award 


Weather conditions, roadblocks, etc. 

Where snowstorm closed agency on original closing date and agency 
extended closing date for only 24 hours, even though debilitating con- 
ditions continued beyond that time, agency should not reject proposal 
as late because there was no urgency to justify the informal rescheduling 
of the closing date’ and interested parties have not alleged or shown 
premature disclosure of other proposals. In the absence of any urgency, 
agency abused its discretion in extending closing date without informing 
prospective offerors of that fact 


Minimum needs 
Administrative determination 

“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing 
system has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist in 
defining reasonable needs for service unlike negotiated procurement in 
Informatics, Inc., B-190203, March 20, 1978, 78-1 CPD 215, where 
procuring agency intended to evaluate offerors’ approaches only as part 
of responsibility evaluation and not as part of proposal evaluation; and 
(2) there is no indication NASA ever formally advertised prior procure- 
ments for similar system unlike prior advertised procurement history in 
Informatics decision. B—190203, Mar. 20, 1978, modified in part 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals 
Best and final 
Additional rounds 
Denial propriety 
Agency’s actions allowing one offeror, during so-called ‘‘pre-award 
survey,” to make its proposal more favorable by offering earlier starting 
date constituted discussions and should have resulted in new request for 
best and final offers from other offeror in competitive range. However, 
agency’s actions, while procedurally deficient, appear not to have been 
materially prejudicial since record suggests that earlier starting date was 
not significant factor in selection decision 


Failure to request 
Cancellation of RFP 
Contrary to allegations of protester, record reflects that competitive 
range was established and that negotiations were conducted with offerors. 
Moreover, in view of establishment of competitive range only 3 days 
prior to request for cancellation of request for proposals (RFP) receipt 
of best and final offers at that time would have been useless act 


Technically unacceptable 
Contention that protester proposed timely delivery in initial proposal 
but was not afforded proper point score is without merit where offeror’s 
best and final offer stated that required paper tape punch could not be 
timely delivered é 


Preparation 
Costs 
Recovery 
In view of conclusion that cancellation of RFP and award of sole- 
source contract was proper, GAO does not find arbitrary or capricious 
action toward protester-claimant to support claim for proposal prepara- 
tion costs 


Prices 
Adequate price competition 

Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price is 
based on adequate price competition. Adequate price competition was 
achieved where request for proposals permitted award to other than low- 
priced offeror, price was substantial evaluation factor (30 percent), 
price evaluation did not have effect of eliminating price as evaluation 
factor, two proposals were in competitive range, and Government made 
award to best technical proposal for the dollar- - - ~_ 5 de Reale te ah aca 


Public exigency 
Justification for negotiation 
Sufficiency 
Priority designation 
Consistent GAO position that mere citation of certain “priority 
designators” authorized negotiation under “public exigency” statutory 
exception was founded on two suppositions. First, that designators were 
symbols for facts which would demonstrate exigency and—in terms of 
10 U.S.C. 2310(b)—‘“‘clearly and convincingly” establish that formal 
advertising would not have been feasible; second, that designators would 
be cited in good faith. Recent observations of House Committee on 
Government Operations have severely undermined assumptions 
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CONTRACTS—Continued 
Negotiation—Continued 
Public exigency—Continued 
Priority designation purchases 
Determination and findings (D&F), although relying on expired QRC 
designator for negotiation authority, also recites additional 02 priority 
designator. 02 priority designator is fact of record lending support 
for negotiation under Defense Acquisition Regulation 3-202.2(vi). 
Moreover ,GAO cannot question continued validity of 02 designator-___ 


Requests for proposals 
Amendment 
Required for changes in RFP 

Substantial changes in scope of work prior to termination of negotia- 
tions should have been issued as written amendment to RFP. However, 
it is difficult to see prejudice to sole offeror where it was on actual notice 
of changes in requirements. FPR. 1-3.805-1(d) did not require agency 
to amend RFP and seek revised proposal based on further changes in 
requirements after negotiations with sole offeror had been terminated and 
Government had decided to perform work in-house 


Cancellation 
GAO does not agree with plaintiff’s contentions in U.S. District Court 
litigation that Commerce Department, in canceling RFP, violated 
numerous provisions of Federal Procurement Regulations (41 C.F.R. 
1-1.000 et seg. (1978)) including sections 1-1.009-1(e), 1-1.1001, 
1-2.404-1, 1-3.210, 1-3.302(c), 1-3.804, 1-3.805-1(b), and 1-3.802(c) (2) . 


Guidelines 
Availability 
Examining propriety of RFP cancellations is essentially accomplished 
on case-by-case basis, as Federal Property and Administrative Services 
Act of 1949 and Federal Procurement Regulations provide virtually no 
specific guidance as to whtn RFP can or should be canceled 


In-house Government performance 
Section 601 of Economy Act does not appear to be applicable to Com- 
merce Department’s cancellation of RFP and determination to proceed 
with work in-house, as record does not indicate any inter- or intra- 
departmental orders for work and services involved 


Reasonable basis 
Changed conditions, needs, etc. 

GAO does not agree with belief agency acted wholly without reason- 
able basis in canceling RFP where cost data underlying sole offeror’s 
proposal had never been fully audited, requir. ments were reduced, agency 
made some attempt to ascertain if reduced work could be performed at 
less cost in-house, agency believed in-house costs would be lower than 
costs of informal “‘offers’”’ it was receiving for reduced work submitted by 
sole offeror, and agency was concerned over amount of time being con- 
sumed in resolving how work would be performed 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Cancellation r. amendment 
Substantiality of changes 
Determination to amend 
RFP for design and manufacture of electronic air navigation equip- 
ment contemplated that offerors propose individual technical approaches 
to meeting agency’s needs. After negotiations with sole offeror, RFP 
amendment made changes in equipment configuration, delivery schedule 
and various technical specifications. Agency position that changes in 
requirements are not so substantial as to warrant complete revision of 
RFP (i.e., cancellation and resolicitation) is not clearly shown to have no 
reasonable basis 


Solicitation of approved sources 
It is not improper to remove manufacturer’s part from approved items 
list and to procure item on source controlled basis where it is shown that 
adequate specification does not exist for competitive procurement pur- 


Specification adequacy 
No notice need be given manufacturer that product is removed from 
approved items list when defects are due to Government specification 
deficiencies and manufacturer’s product conforms to those specifica- 


Specification requirements 
Contention that RFP specified only off-the-shelf equipment is without 
merit where RFP states that if any item_in the performance specification 


precludes off-the-shelf equipment, offeror is requested to propose solution 
for evaluation 


Waiver 
Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential 
solicitation requirements. Offeror’s prior model did not meet requirement 
for operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity 


Submission date 
Extension 
Notice requirement 

Where snowstorm closed agency on original closing date and agency 
extended closing date for only 24 hours, even though debilitating condi- 
tions continued beyond that time, agency should not reject proposal as 
late because there was no urgency to justify the informal rescheduling of 
the closing date and interested parties have not alleged or shown pre- 
mature disclosure of other proposals. In the absence of any urgency, 
agency abused its discretion in extending closing date without informing 
prospective offerors of that fact 
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CONTRACTS—Continued 

Negotiation—Continued 

Requests for proposals—Continued 

Unsolicited proposals, etc. 
Propriety of consideration 
Assessment, etc. of procurement needs 

Whether proposal based on licensing arrangement, submitted after 
date for receipt of initial proposals under ongoing RFP, was solicited or 
unsolicited is immaterial, because procurement activity is entitled to 
receive information concerning procurement at any time and utilize 
that information to assess or reassess its procurement needs 


Sole-source basis 
Justification 
Delay and technical risk factors 

While protester argues that it was not permitted to compete on equal 
basis with sole-source awardee, there was no method whereby any firm 
could compete because licensing arrangement offered by awardee has 
been determined to be Government’s need and it was only available to 
awardee. Determination to award sole-source, in view of lower technical 
risk and schedule requirements, was justified 


Protest timeliness 
Letter contract 

Where protester has actual notice of award of contract after timely 
receipt of Commerce Business Daily in ordinary course of business within 
a reasonable time after publication and mailing, timeliness of protest 
may be measured from date publication is received, allowing a few days 
for mailing and receipt of the CBD. Prior decisions are clarified to allow 
for reasonable time for protester to receive publication in ordinary 
course of business. B-182318, Jan. 27, 1975, and other cases following 
rule established therein, modified 


Source selection 
Preprocurement v. procurement actions 
Review by GAO 
Prime contractor procurement 

Argument that choice of licensing proposal as opposed to proposals 
for development of second source was preprocurement action under 
Maremont Corporation, 55 Comp. Gen. 1362, to preclude GAO review is 
found to be without merit since Government and prime contractor were 
not determining minimum needs so much as they were comparing alterna- 
tive proposals for meeting those needs 


Specifications. (See CONTRACTS, Specifications) 


Specifications unavailable 
Basis for exception to formal advertising 
Offeror assistance in defining needs 

“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing 
system has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist 
in defining reasonable needs for service unlike negotiated procurement 
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CONTRACTS—Continued 
Negotiation—Continued 
Specifications unavailable—Continued 
Basis for exception to formal advertising—Continued 
Offeror assistance in defining needs—Continued 
in Informatics, Inc., B-190203, March 20, 1978, 78-1 CPD 215, where 
procuring agency intended to evaluate offerors’ approaches only as part 
of responsibility evaluation and not as part of proposal evaluation; 
and (2) there is no indication NASA ever formally advertised prior 
procurements for similar system unlike prior advertised procurement 
history in Informatics decision. B-190203, March 20, 1978, modified in 


Two-step procurement 
First step 
Purpose 
Step one of two-step procurement is qualifying rather than competi- 
tive phase which contemplates qualification of as many sources as 
possible 


Technical proposal acceptability 

Acceptance propriety 

Protest timeliness 
While protester might have known prior to opening of step-two bids 
that competitor’s technical proposal was determined acceptable under 
step one of two-step procurement, protest alleging unacceptability of 
competitor’s technical proposal filed after bid opening is timely since 
protester did not know specific grounds of protest until after bid opening. 
Protester is not required to file Freedom of Information Act request to 

discover grounds for prot« st before step-two bid opening 


Administrative determination 
Reasonableness 

Contracting officer’s acceptance of technical proposal submitted under 
first step of two-step procurement was proper exercise of discretion since 
proposal was determined susceptible of being made acceptable and 
there is no evidence that determination was unreasonable or made in bad 
faith. In determining acceptability of proposal, contracting officer may 
consider all circumstances, including magnitude of changes needed as 
well as whether Government time and effort and accompanying technical 
risk can be justified by resulting increase in price competition 


Novation agreements 

Rule 

Contract ‘‘A”? with Federal Aviation Administration (FAA) provided 
that it would run concurrently with contract ‘‘B” (also with FAA), and 
would expire upon expiration or termination of contract ‘“B.’”’ Contract 
“B” was subsequently novated with FAA’s approval. Since general legal 
effect of contract novation'is extinguishment of contract and substitution 
of new one, resulting in discharge of transferor, FAA view that novation 
of contract “B” operated to cause expiration of contract “A” under cited 
provision was not improper 


308-376 O - 80 - 8 
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CONTRACTS—Continued 

Offer and acceptance 

Bid status 

Site inspection failure 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not justify 
bid rejection as “nonresponsive,”’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. Purpose of site inspection provision must be 
viewed as warning bidders that site conditions could affect performance 
cost and bidders therefore assume risks of increased performance cost 
caused by observable site conditions, and to protect Government from 
necessity of permitting bid withdrawal or claims after contract award__.- 


Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not justify 
bid rejection as ‘“‘nonresponsive,” since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. However, such failure may be considered by 
contracting officer in determining whether bidder is responsible, i.e., 
whether bidder is able to so perform. Reconsideration of decision in 58 
Comp. Gen. 214 


Withdrawal right 
Unilateral mistake 
Bidder alleging after bid opening, but before award, that late telegraphic 
bid modification that further lowered its already low bid was sent to 
procuring activity by mistake, is entitled to submit evidence of alleged 
mistake for consideration under applicable regulations to determine if 
bid can be corrected or withdrawn 


Options 
Limitations on use 
Military procurements 
Option quantities representing known firm requirements 
Funding available 
Agency inclusion of solicitation quantity under option provision is 
unjustified where quantity in provision represents firm requirements for 
which funds are available. Reconsideration: B-193720, Aug. 27, 1979-- 


Not to be exercised 

Erroneous award 
Where agency advises option for second year’s contract performance 
will not be exercised but initial contract will be extended only for limited 
period necessary to solicit and award second year’s requirements, General 
Accounting Office need not recommend other corrective action since 
agency’s intended action is considered reasonable under circumstances - _-_ 


516 
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CONTRACTS—Continued 

Options—Continued 

Not to be exercised—Continued 

Procedural deficiencies in procurement 

Termination of contract is not justified by improper evaluation of 
options under invitation for bids in violation of Defense Acquisition 
Regulation 1-1504(c)(ii) where there is no evidence that bidders sub- 
mitted unbalanced bids or that bidders would have submitted lower base 
bids had options not been evaluated, where no bidder was prejudiced by 
evaluation, and where awarded contract would result in lowest cost to 
Government. However, since it appears option provisions should not 
have been included in solicitation, it is recommended that agency not 
exercise options in reinstated contract 


Requirements to be resolicited 

Where purchase option price was not evaluated in awarding initial 
contract but added by subsequent contract modification, procedures 
followed in exercising purchase option should comport as much as possible 
with competitive procurement norm. Interested suppliers should be 
afforded adequate notice and fair opportunity to have products and 
prices evaluated and normally this should be accomplished through 
competitive procurement 


Prices 
Added by contract modification 
Where purchase option price was not evaluated in awarding initial 
contract but added by subsequent contract modification, procedures 
followed in exercising purchase option should comport as much as possible 
with competitive procurement norm. Interested suppliers should be 


afforded adequate notice and fair opportunity to have products and 
prices evaluated and normally this should be accomplished through 
competitive procurement 


Payments 
Advance 
Lessor’s capital cost at beginning of lease 
Advance payment of capital cost of telephone equipment under con- 
tract for telephone services with State would be in violation of 31 U.S.C. 
529, even though a State is the recipient, since services to be provided 
by State are commercial in nature 
Prohibition 
Applicability 
Payments to State under Federal contract for telephone services, ex- 
ecuted by contracting officer of the United States and obligating annual 
appropriations of National Guard, are subject to statutory prohibition 
against advance payments contained in 31 U.S.C. 529 


Contractor v. surety 
Payment to contractor 

Army, although a mere stakeholder, became liable to Miller Act surety 
where surety notified Army of unpaid claims against contractor and as- 
serted its prior rights to contract retainages, but where through clerical 
error, Army mailed final payments to contractor rather than to surety 
as agreed by all parties. Surety may be paid upon submission of evidence 
that all outstanding claims have been paid and surety assigns to Gov- 
ernment any right it may have to recoup erroneous payments made to 
contractor 
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CONTRACTS—Continued 
Payments—Continued 
Set-off. (See SET-OFF, Contract payments) 


Surety of defaulted contractor 
‘‘Unexpended contract balance’’ 
Entitlement of surety 
Surety which completes defaulted contract pursuant to takeover agree- 
ment with Government is entitled to priority to contract retainages under 
performance bond over trustee in bankruptcy, assignee bank and Internal 
Revenue Service 


Performance 
Specifications 
Phase-in period limitation 
Not unduly restrictive 
Two-month phase-in period is appropriate limitation where it appears 
that phase-in period will cost less than longer phase-in and it is specula- 
tive that higher performance cost will necessarily follow 2-month phase- 
in when nothing in record of experience supports that view 
Privity 
Subcontractors 
Award ‘‘for’’ Government 
Where prime contractor is conducting competitive procurement design- 
to develop second source for subsystem and after proposals are received 
Government encourages prime to consider alternate proposal from 
licensee of subsystem contractor, participation by Government is suffi- 
cient under Optimum Systems standard for General Accounting Office 
(GAO) to hear protest by potential second source against cancellation 
of solicitation and proposed award of subcontract to licensee 


Protests 

Abeyance pending court action 

Consideration nonetheless by GAO 

General Accounting Office (GAO) will not consider issues raised in 
bid protests where same issues are before court of competent jurisdiction 
except where Court expresses interest in GAO proceedings and defers 
ruling on merits for purpose of allowing GAO to exercise its expertise 
as an aid to Court 

Bidder which submits a low combination bid for drydock and topside 
overhaul work may not be rejected solely for failing to bid separately 
for both drydock and topside work. It is recommended that in future 
procurements agency revise provision in solicitation ee bid rejec- 
tion in such circumstances 


Allegations 
Burden of proof 
On protester 
Unsupported allegation of discrimination against minority contrac- 
tors, which has been refuted by agency, does not meet protester’s burden 
of affirmatively proving case 


Not supported by record 
Award of contract to protester 
Assertion that Government awarded valid contract to protester which 
subsequently was improperly canceled is not supported by record 
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CONTRACTS—Continued 
Protests—Continued 
Authority to consider 
Executive Branch policy determinations 
Bid protest is not appropriate vehicle to question determinations made 
under OMB Circular A-76 or similar documents since such determina- 
tions relate to Executive Branch policy matters 324 


Page 


Grants 
Grant agreement v. procurement contract 
Federal Grant and Cooperative Agreement Act of 1977 com- 
pliance 

Complaint that executive agency abandoned practice of awarding 
contracts under Federal procurement procedures in favor of grant awards 
in order to make sole-source award and avoid statutory requirements for 
competition is denied where record discloses agency awarded grant, 
rather than contract, for purpose of complying with requirements of 

Federal Grant and Cooperative Agreement Act of 1977 


Award approved 
Pending GAO decision 
Army’s failure to give GAO required preaward notice is procedural 


defect not affecting validity of award. Nonetheless, Secretary of Army is 
informed of failure 


Conferences 
Request denied 
Request for conference is denied, since Bid Protest Procedures do not 
explicitly provide for conference on reconsiderations of decisions, and 


matter can be resolved without conference 


Protest not for consideration on the merits 
Where merits of protest are not for consideration because some issues 
are untimely and protestor is not interested party to raise others, no 
useful purpose would be served by holding bid protest conference 


Conflict in statements of contractor and contracting agency 

Protestor failed to meet its burden of proof on its allegations about 
its ability to supply urgently needed items in less time than offerors 
Army had solicited since only evidence on matter consisted of conflicting 
statements between Army and protestor 


Contract administration 
Not for resolution by GAO 

Whether contractor will deliver qualified end product listed on Quali- 
fied Products List (QPL) is matter relating to affirmative determination 
of offeror’s responsibility and to contract administration. General Ac- 
counting Office does not review affirmative determination of respon- 
sibility in absence of showing of fraud or allegations that definitive 
responsibility criteria in solicitation were misapplied, and does not 
review matters of contract administration 


GAO does not review protests of affirmative determinations of re- 
sponsibility except in limited circumstances which are not present here. 
Moreover, once contract is awarded, compliance with solicitation pro- 
vision cited by protester is matter of contract administration, which is 
not for resolution by GAO 
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CONTRACTS—Continued 

Protests—Continued 

Contracting officer’s affirmative responsibility determination 

General Accounting Office review discontinued 
Exceptions 
Definitive responsibility criteria 

Whether bidder satisfies agency intent to subcontract to minority 
business enterprise 20 percent of total value of subcontracts under pro- 
curement or complies with what agency views as best effort to obtain 
such percentage is definitive responsibility criterion reviewable by GAO- 


Court action 
Preliminary injunction 
Granted 
Court request for GAO opinion 
GAO agrees with plaintiff that in furnishing opinion to court on matter 
which is not subject of any GAO case, court’s findings and conclusions 
in issuing preliminary injunction should be carefully considered 


Court solicited aid 

General Accounting Office (GAO) will not consider issues raised in bid 
protests where same issues are before court of competent jurisdiction 
except where Court expresses interest in GAO proceedings and defers rul- 
ing on merits for purpose of allowing GAO to exercise its expertise as an 
aid to Court 


No protest pending 
In response to request by U.S. District Court concerning litigation 
whose subject matter is not involved in any pending General Accounting 
Office (GAO) case, GAO furnishes opinion to court as to whether Com- 
merce Department violated applicable law and regulations in canceling 
request for proposals 


Moot, academic, etc. questions 

Protest against Army making award when aware of protest, which 
Army denies, is rendered moot since record indicates protest was filed 
with General Accounting Office after award 


Solicitation to be canceled 

In view of recommendation that IFB be canceled, issues involving 
whether prebid conference should have been conducted to resolve ques- 
tions with IFB or whether protest regarding alleged specific improprieties 
in IFB was timely will not be decided by General Accounting Office. 
Comment is offered that standard form of IFB provides mode to resolve 
such questions concerning IFB, and expectation that agency will take 
protester’s specific complaints into account prior to resolicitation. . ---- 


Nonappropriated fund activities 

General Accounting Office (GAO), despite prior decisions holding 
otherwise , will undertake bid protest type reviews concerning propriety 
of contract awards under Department of Defense (DOD) foreign military 
sales (FMS) program. Change in position is based on recognition that 
appropriated funds are utilized in FMS procurements and that, in view 
of significant dollar amounts involved, area is appropriate for review. 
55 Comp. Gen. 674 is modified. Other decisions, to the contrary, are 
overruled or modified, as appropriate 
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CONTRACTS—Continued 

Protests—Continued 

Oral 

To procuring agency 

Oral protest to agency is permissible if stated in fashion that intent 
to protest is clear. Intent to protest is not evident by statement asserted 
prior to submission of best and final offer that Service Contract Act 
wage. determination is incompatible with solicitation and will need 
clarification, and protest, after submission of best and final offer against 
wage determination per se, is untimely 


Oral protest to agency is permissible if intent to protest is clear. Intent 
to protest withdrawal of smail business set-aside is not evident by 
protester’s statement prior to bid opening merely expressing displeasure 
with withdrawal. Therefore, protest filed with General Accounting Office 
(GAO) after bid opening objecting to withdrawal of set-aside is untimely 
and not for consideration on the merits 


Persons, etc. qualified to protest 
Interested parties 
Potential contractors, etc. not submitting bids, etc. 
Direct economic interest criterion ' 

Prospective offeror, which chose not to submit proposal, is ‘‘interested 
party” to protest later that request for proposals (RFP) amendment 
during negotiations has changed work so substantially that agency 
should cancel RFP and initiate new procurement 


Restrictive specifications 
Submission of proposal is not prerequisite to consideration of protest 
of restrictive solicitation filed prior to closing date for receipt of pro- 


Potential subcontractors 
Prospective offeror which did not timely protest terms of RFP and 
chose not to submit proposal is not “interested party” to protest later 
that awardees received preferential treatment from Government. Class 
of parties eligible to protest alleged preferential treatment consists 
essentially of disappointed offerors. No such parties have protested or 
indicated that protester is authorized to protest on their behalf 


Procedures 
Bid Protest Procedures 
Options 
Rule that General Accounting Office (GAO) will not question under 
Bid Protest Procedures manner of exercise of option applies only to 
protest filed by incumbent contractor complaining that option in its 
contract should have been exercised. Protest by firm interested in com- 
peting for requirement covered by contract option will be considered_- - 


Time for filing 
‘‘Adverse agency action’’ effect 
Protest filed with General Accounting Office (GAO) more than 10 
working days after receipt by protester of notice that another firm has 
been selected for award, despite pending protest filed with agency, is 
untimely since selection constituted adverse agency action as defined in 
GAO Bid Protest Procedures 
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CONTRACTS—Continued 

Protests—Continued 

Procedures—Continued 

Bid Protest Procedures—Continued 
Time for filing—Continued 
Contract award notice effect 

Protest concerning award to alleged nonresponsive bidder filed within 
10 days of receipt of notice of award is timely filed even though protester 
had prior knowledge of alleged nonresponsiveness of competitor’s bid, 
since grounds for protest arose only upon receipt of notice of award 


Protest filed less than 10 days after protester learned that agency 
accepted proposal which showed incomplete development of equipment 
offered is timely even if protester previously suspected nonconforming 
nature of equipment 


Date basis of protest made known to protester 
Protest that, regardless of terms of RFP, preferential treatment pre- 
viously given other firms precluded fair consideration of any proposal 
protester might submit is untimely. Protester knew basis for protest 
when it received RFP, and did not file protest within 10 working days 
thereafter as required by GAO Bid Protest Procedures 


Where protester has actual notice of award of contract after timely 
receipt of Commerce Business Daily in ordinary course of business within 
a reasonable time after publication and mailing, timeliness of protest may 
be measured from date publication is received, allowing a few days for 
mailing and receipt of the CBD. Prior decisions are clarified to allow for 
reasonable time for protester to receive publication in ordinary course of 
business. B—182318, Jan. 27, 1975, and other cases following rule estab- 
lished therein, modified : : 3 


Protest by nonofferor, that RF P amendment has changed work so sub- 
stantially that new procurement should be initiated, was timely filed 
within 10 working days after protester received copy of RFP amend- 


Initial adverse agency action v. solicitation impropriety pro- 
visions 
Protest, initially filed with procuring agency, resulted in protester 
receiving notice of initial adverse agency action more than 10 working 
days before closing date for receipt of initial proposals—day that protest 
was filed with General Accounting Office (GAO). Section 20.2(a) of Bid 
Protest Procedures could reasonably be interpreted as permitting protest 
to be considered timely filed here so GAO will consider merits of protest. 
For future, to be considered timely, protest must be filed with GAO 
within 10 working days of initial adverse agency action even when initial 
closing date is more than 10 working days from such action 


Mailgram transmission of protest 
Mailgram protesting alleged improprieties in request for proposals, 
whose receipt was recorded by General Accounting Office (GAO) after 
closing date for receipt of proposals is untimely and ineligible for con- 
sideration where mailgram did not evidence a date of transmission at 
least 3 days prior to final date for filing a protest. 4. C.F.R. 20.2(b) (3)-_-- 
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CONTRACTS—Continued 

Protests—Continued 

Procedures—Continued 

Bid Protest Procedures—Continued 
Time for filing—Continued 
Significant procurement issue exception 

Protester argues that bid rejection as nonresponsive for failure to com- 
ply with mandatory prebid site inspection requirement was improper, on 
basis that. prebid site inspection is not appropriate responsiveness 
criterion. Agency contends that protest is untimely, since it was not filed 
prior to bid opening. However, since agency states that requirement is 
now standard in all of its IFB’s, protest presents principle of widespread 
interest for consideration under “significant issue’ exception to General 
Accounting Office’s timeliness rules 

First ground of protest is held to be timely, notwithstanding agency 
objections, since initial protest letter—timely received—questioned ex- 
clusion from competitive range as well as making other assertions. Other 
grounds of protest relating to effect of Public Law 95-89 on rights of 
small business and to indirect allegation of pattern of abuse of public 
exigency negotiating authority are considered’ ‘significant’? under Gen- 
eral-Accounting Office’s (GAO) Bid Protest Procedures and for review 
even if untimely filed 


Sole-source procurement 
Protest concerning sole source nature of a procurement filed more than 
2 months after notice of intent to make contract award was published 
in the Commerce Business Daily is untimely under GAO Bid Protest 
Procedures, 4 C.F.R. 20.2(b)(2) (1978). Even if initial protest had been 
filed with procuring agency, protester delayed too long in pursuing 


matter with General Accounting Office—more than 2 months after— 
publication 


Time of receipt establishment 
GAO Bid Protest Control Unit time/date stamp is prime facie evidence 
of time of receipt of bit protest at GAO, and absent affirmative evidence 
to the contrary to show actual timely receipt, time/date stamp controls_ 


Two-step procurement 

While protester: might have known prior to opening of step-two bids 
that competitor’s technical proposal was determined acceptable under 
step one of two-step procurement, protest alleging unacceptability of 
competitor’s technical proposal filed after bid opening is timely since 
protester did not know specific grounds of protest until after bid open- 
ing. Protester is not required to file Freedom of Information Act request 
to discover grounds for protest before step-two bid opening 


Responsibility of small business concerns to perform contract 
Conclusive determination vested in. SBA 

Veterans Administration contracting*officer’s determination of non- 
responsibility, based on preaward survey which concluded that small 
business concern, otherwise in line for award, does not have capacity 
to perform required work, must be referred to Small Business Administra- 
tion for consideration under certificate of competency program since 
applicable law and regulations no longer allow exception to this require- 
ment based on urgency 
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CONTRACTS—Continued 

Protests—Continued 

Subcontractor protests 

Where prime contractor is conducting competitive procurement 
designed to develop second source for subsystem and after proposals are 
received Government encourages prime to consider ‘alternate proposal 
from licensee of subsystem contractor, participation by Government is 
sufficient under Optimum: Systems standard for General Accounting 
Office (GAO) to hear protest by potential second source against cancella- 
tion of solicitation and proposed award of subcontract to licensee 


Interested party requirement 
General Accounting Office will consider protest by subcontractor that 
requirement in prime contract solicitation directly affects subcontractor 
and is unduly restrictive of competition 


Timeliness 
While protester knew alternative method was being considered at 
least 2 months prior to final decision being made, protest is timely where 
filed within 10 working days of final decision because to have protested 
earlier would have been premature 


Prime contract specifications 
Allegedly restrictive 
Protest of Navy’s allegedly restrictive approach to subcontracting is 
timely where protester learned of approach after bid opening and filed 
protest within 10 working days thereafter 


Timeliness 
Basis of protest 
Date made known to protester 
Doubtful 

Where record does not contain probative evidence concerning aware- 
ness of protest basis, any doubt as to date on which knowledge was or 
should have been obtained should be resolved in favor of protester. There- 
fore, matter of award is considered on merits 


Filing in other than General Accounting Office 
Agency consideration of untimely protest 
Dismissal by GAO 

Procuring agency’s consideration on the merits of protest not filed 
within the time limits established by General Accounting Office’s (GAO) 
Bid Protest Procedures does not preclude GAO from dismissing protest 
when subsequently filed with it. Protest of cancellation of IFB initially 
filed with procuring agency more than 10 working days after protester 
knew the basis therefor, but filed with GAO 4 days after agency’s denial 
of protest, is dismissed 


Issues not related to protest basis 
First raised at conference on protest 
Protest allegation first raised at bid protest conference is untimely 
since it was neither made within 10 working days after basis of protest 
was known nor related to issues timely filed 


276 
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CONTRACTS—Continued 
Protests—Continued 
Timeliness—Continued 
Negotiated contracts 
Changes during negotiations 
Amendment v. cancellation of RFP 
Protest by nonofferor, that RFP amendment has changed work so 
substantially that new procurement should be initiated, was timely filed 
within 10 working days after protester received copy of RFP amend- 


Solicitation improprieties 
Protest after award that terms of request for proposal (RFP) did not 
permit open competition is untimely. Under General Accounting Office 
(GAO) Bid Protest Procedures, protests based on apparent improprieties 
in RFP must be filed before closing date for receipt of proposals 


Unacceptable proposal 

December 1978 protest asserted that changes in RFP ar2 so substantial 
as to warrant its cancellation. In April 1979, after agency report and con- 
ference, protester asserted for first time that sole proposal received was 
unacceptable. Latter contention—separate basis of protest—is untimely, as 
protester knew, or should have known, basis for protest in December 1978 
or January 1979. Also, protester’s initiation of Freedom of Information 
Act request in April 1979, seeking information regarding evaluation of 
sole proposal, indicates failure to diligently pursue matter 


Small business set-aside 
Withdrawal 
By amendment 
Where protester received amendment to invitation for bids (IFB) less 
than 3 hours before bid opening and filed protest within 10 working days 
of receipt, protest is timely under 4 C.F.R. 20.2(b) (2) (1978) as protester 
did not have reasonable opportunity to file protest before bid opening- - 


Solicitation improprieties 
Apparent prior to bid opening 
Protest, alleging procurement should not have been set aside for small 
business, which is filed after bid opening is untimely and not for con- 
sideration on the merits 


Apparent prior to closing date for receipt of proposals 
Mailgram protesting alleged improprieties in request for proposals, 
whose receipt was recorded by General Accounting Office (GAO) after 
closing date for receipt of proposals, is untimely and ineligible for con- 
sideration where mailgram did not evidence a date of transmission at 
least 3 days prior to final date for filing a protest. 4 C.F.R. 20.2(b) (3)_- 
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CONTRACTS—Continued 

Protests—Continued 

Timeliness—Continued 

Solicitation improprieties—Continued 
Apparent prior to closing date for receipt of proposals—Con. 

Protest, initially filed with procuring agency, resulted in protester 
receiving notice of initial adverse agency action more than 10 working 
days before closing date for receipt of initial proposals—day that protest 
was filed with General Accounting Office (GAO). Section 20.2(a) of Bid 
Protest Procedures could reasonably be interpreted as permitting pro- 
test to be considered timely filed here so GAO will consider merits of 
protest. For future, to be considered timely, protest must be filed with 
GAO within 10 working days of initial adverse agency action even when 
initial closing date is more than 10 working days from such action 


Not apparent prior to bid opening 
Bid protest, filed after bid opening, alleging that inclusion of option 
provision in invitation for bids violated Armed Services. Procurement 
Regulation/Defense Acquisition Regulation (ASPR/DAR) 1-1502(b) (v), 
is timely since protester was unaware of facts allegedly indicating vio- 
lation until after hids were opened ; 


Wage determinations 
Oral protest to agency is permissible if stated in fashion that intent to 
protest is.clear. Intent to protest is not evident by statement asserted 
prior to submission of best and final offer that Service Contract Act wage 
determination is incompatible with solicitation and will need clarifica- 
tion, and protest, after submission of best and final offer against wage 
determination per se, is untimely 


Withdrawal 
Oral 
Protests filed with agency 
Written confirmation/acknowledgment recommended 

Where written protest filed with agency is orally withdrawn, agency 
should seek written confirmation from protester or should, in writing, 
acknowledge withdrawal. In absence of such a writing in the record, 
GAO cannot resolve dispute concerning alleged oral withdrawal of 


Wording 

Oral protest to agency is permissible if intent to protest is clear. Intent 
to protest withdrawal of small business set-aside is not evident by pro- 
tester’s statement prior to bid opening merely expressing displeasure 
with withdrawal. Therefore, protest filed with General Accounting Office 
(GAO) after bid opening objecting to withdrawal of set-aside is untimely 
and not for consideration on the merits 


Research and development 

Costs 

Reimbursement 

Under Economy Act agreement providing that contractor of Air Force 
is to provide research and development work and technical support to 
Bureau of Alcohol, Tobacco and Firearms, with Air Force paying for 
work and then being reimbursed by Bureau, only work actually per- 
formed by contractor during fiscal year 1978 satisfies bona fide need of 
that year. Work done by contractor during fiscal year 1979 may not be 
paid for from fiscal year 1978 funds 
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CONTRACTS—Continued 
Small business concern awards. (See CONTRACTS, Awards, Small 
business concerns) 


Specifications 

Amendments 

Late receipt effect 

Bidder on total small business set-aside which certifies it is small and 
that large business concern will manufacture, inspect, package, and 
ship supplies indicates that it intends to furnish supplies manufactured 
or produced by large business without small business making significant 
contribution to manufacture or production of contract end item. There- 
fore, bid would be nonresponsive under small business set-aside and 
bidder is not prejudiced by withdrawal of set-aside by amendment 
allegedly issued too close to time set for bid opening 


Basic ordering agreements 
Propriety 
Procuring activity’s use of basic ordering agreement (BOA) to exclude 
previously unapproved suppliers that may be capable of furnishing 
acceptable products and to effect sole-source procurements with BOA 
contractor contravenes ASPR 3-410.2(c)(1) (1976 ed.) prohibition 
against using BOA in any manner to restrict competition 


Conformability of equipment, etc. offered 
Defective items previously furnished 
Manufacturer does not submit technically acceptable proposal merely 
by offering to supply parts previously provided in prior solicitations. 
Parts must not only meet technical specifications but must also have 


performed in technically acceptable manner 


Impossibility of meeting 
Certified products, etc. 

Request for proposals (RFP) required Tempest certified equipment. 
After receipt of best and final offers, agency determined that no offeror 
proposed technically acceptable system that could meet Tempest certi- 
fication requirement. Agency then deleted requirement but did not notify 
competitors and other qualified offerors. General Accounting Office 
(GAO) views relaxation of requirement as substantial change in agency’s 
needs and agency’s failure to amend RFP violated applicable procure- 
ment regulations and sound procurement policy 


Technical deficiencies 
Specification acceptability 
No notice need be given manufacturer that product is removed from 
approved items list when defects are due to Government specification 
deficiencies and manufacturer’s product conforms to those specifications_ 


Two-step procurement 
Agency is not obligated to reject step-one technical proposal which 
does not include material required by solicitation, since applicable 
regulations permit agency to request omitted information and to deter- 
mine acceptability of proposal after submission of that information -- - 
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CONTRACTS—Continued 

Specifications—Continued 

Defective 

Omissions 
Current affirmative action provisions 

No award may properly be made under solicitation that does not 
contain current affirmative action provisions required in federally 
financed contracts or subcontracts since such omission is material, and 
readvertisement is required 


Responsibility v. responsiveness 

Recommendation is made to cancel invitation for bids (IFB) and 
resolicit since record discloses that IFB was materially deficient and 
prevented fair and equal treatment of bidders by inclusion of ‘‘Reason- 
able Costs/Minimum Manning” clause which, by calling for bid rejection 
as unreasonably priced if below minimum manning cost, improperly 
converted matter of responsibility into responsiveness. Regulation cited 
as authority in clause (DAR 2-402.2(e) (1976 ed.)), which provides that 
bid may be rejected if unreasonable as to price, has been applied to per- 
mit rejection as nonresponsive of bid which is considered unreasonably 
high rather than low 


Delivery provisions 

Ability to perform 
Protester contends that awardee cannot meet delivery schedule and 
should not have received favorable evaluation for proposed timely 
delivery. Proposals must be evaluated as submitted; therefore, GAO 
has no basis to question awardee’s point score for proposed timely 


delivery. Further, awardee’s capability to deliver timely is matter. re- 
lating to agency’s affirmative determination of responsibility and, in 
circumstances, will not be questioned by GAO 


Deviations 
Delivery provisions 
Contention that protester proposed timely delivery in initial proposal 
but was not afforded proper point score is without merit where offeror’s 
best and final offer stated that required paper tape punch could not be 
timely delivered 


Informal v. substantive 
Price, quality, quantity effect 
Bidder which submits a low combination bid for drydock and topside 
overhaul work may not be rejected solely for failing to bid separately for 
both drydock and topside work. It is recommended that in future pro- 
curements agency revise provision in solicitation requiring bid rejection 
in such circumstances 
Site visit 
Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not justify 
bid rejection as “nonresponsive,”’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. Purpose of site inspection provision must be 
viewed as warning bidders that site conditions could affect performance 
cost and bidders therefore assume risks of increased performance cost 
caused by observable site conditions, and to protect Government from 
necessity of permitting bid withdrawal or claims after contract award-_- 
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CONTRACTS—Continued 

Specifications—Continued 

Deviations—Continued 

Informal v. substantive—Continued 
Site visit—Continued 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not 
justify bid rejection as “‘nonresponsive,” since acceptance of bid would 
effectively bind bidder to perform at bid price in accordance with adver- 
tised terms and specifications. However, such failure may be considered 
by contracting officer in determining whether bidder is responsible, i.e., 
whether bidder is able to so perform. Reconsideration of decision in 58 
Comp. Gen. 214 


Small business concerns 
Self-certification 

Where bidder on procurement totally set aside for small business fails 
to check box on reverse side of Standard Form 33 to indicate whether or 
not it is certifying itself as small business concern, the procedures in 13 
C.F.R. 131.3-5 and 121.3-8 do not apply; therefore, contracting officer 
acted reasonably and properly by telephoning bidder to give it an op- 
portunity to cure deficiency which is considered a minor informality or 
irregularity in bid 


Failure to furnish something required 
Information 
Buy American Act applicability 
If bidder fails to supply data concerning domestic prices, it takes the 


risk that procuring agency will not be able to verify fact that domestic 
prices are unreasonable. However, where agency is able to obtain prices 
on comparable domestic material, as here, bid need not be rejected 
because of bidder’s failure to provide data regarding domestic prices - _- 


Delivery 
Transportation mode 

Under an invitation for bids which requires a bidder to supply infor- 
mation relating to point of origin and mode(s) of transportation for 
delivery of contract items F.O.B. origin, and to load items on carrier’s 
vehicle, failure of bidder to furnish all or some of transportation data 
did not render bid nonresponsive. Where solicitation requires delivery 
F.O.B. origin, information concerning mode of transportation can be 
acquired by the Government after bid opening because bidder signed 
Standard Form 33 committing itself to deliver to designated points at 
Government’s option, and information is extrinsically verifiable and is 
not under bidder’s control 


Invitation to bid attachments 
Bidder’s insertion of N/C (no charge) or a price next to each line item 
representing data items described on forms not returned with bid pack- 


age obligates bidder to supply data items in accordance with 
specifications 
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CONTRACTS—Continued 

Specifications—Continued 

Failure to furnish something required—Continued 

Licensing-type requirement 

Contracting officer was notified after bid opening that State would 
try to enforce State license requirement on unlicensed bidder. Even 
though particular State license was not specifically incorporated into 
solicitation, contracting officer considered bidder’s failure to obtain State 
license in 8 months since bid opening and likelihood that State would 
try to enforce licensing statute, and thereby interrupt or delay perform- 
ance by unlicensed contractor, as factors affecting bidder’s ability to 
perform. Determination that unlicensed bidder was nonresponsible in 
such circumstances was reasonable 


Military 
Approved item requirement 
Removal from listing 
Notice entitlement 
No notice need be given manufacturer that product is removed from 
approved items list when defects are due to Government specification 
deficiencies and manufacturer’s product conforms to those specifications_ 


Restrictive 
Procurement method coding of spare parts 
Sole-source suppliers 

Coding of spare parts to require sole-source procurement under “ap- 
proved source’ system within contemplation of Armed Services Pro- 
curement Regulation (ASPR) 1-313 (1976 ed.) cannot be used to pre- 
clude consideration of offers from previously unapproved sources which 
could otherwise qualify 


Minimum needs requirement 
Administrative determination 
Purchase of least costly dictating and transcribing systems which satis- 
fied legitimate need of various field offices, as determined by agency, was 
proper procurement practice 


Basis for determination 

Where vendor under Federal Supply Schedule (FSS) contract apprises 
procuring activity shortly before award that it offers ‘‘middle of the line’ 
equipment and procuring activity only has specifications for vendor’s 
‘top of the line’ equipment, procuring activity, in attempt to reduce 
procurement costs, should have attempted to obtain specifications from 
vendor or General Services Administration and determine if ‘‘middle 
of the line’ equipment would satisfy Government’s legitimate needs. 
However, since vendor should have advised agency of middle of line 
equipment earlier in procurement process and offered equipment met 
agency’s minimum needs and has been delivered and installed, award 
will not be disturbed 


Different approaches to achieve 

Protest that certain provisions of Master Terms and Conditions 
(MTC) program, for procuring brand name automated data processing 
equipment (ADPE) from vendors in addition to the original equipment 
manufacturers, are restrictive of competition is denied, since provisions 
were determined to be minimum needs of Government and protester 
has not shown that determination was unreasonable, or that provisions 
unduly restrict competition 
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CONTRACTS—Continued 

Specifications—Continued 

Minimum needs requirement—Continued 

Different approaches to achieve—Continued 

“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing 
system has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist 
in definining reasonable needs for service unlike negotiated procurement 
in Informatics, Inc., B-190203, March 20, 1978, 78-1 CPD 215, where 
procuring agency intended to evaluate offerors’ approaches only as part 
of responsibility evaluation and not as part of proposal evaluation; and 
(2) there is no indication NASA ever formally advertised prior procure- 
ments for similar system unlike prior advertised procurement history in 
Informatics decision. B-190203, Mar. 20, 1978, modified in part 


Qualified products 
Listing 
Capability to deliver listed product 
Contractor responsibility and/or contract administration matter 
Whether contractor will deliver qualified end product listed on Quali- 
fied Products List (QPL) is matter relating to affirmative determination 
of offeror’s responsibility and to contract administration. General Ac- 
counting Office does not review affirmative determination of responsi- 
bility in absence of showing of fraud or allegations that definitive re- 
sponsibility criteria in solicitation were misapplied, and does not review 
matters of contract administration 


Requirement 


Qualified Products List (QPL) requirement in solicitation relates to 
qualification of specific products and does not concern qualification of 
individual offerors. Therefore, QPL requirement does not constitute de- 
finitive responsibility criterion 


Restrictive 
‘Approved source’’ requirement 
Armed Services Procurement Regulation applicability 
Specifications unavailability 
It is not improper to remove manufacturer’s part from approved items 
list and to procure item on source controlled basis where it is shown that 
adequate specification does not exist for competitive procurement pur- 


‘*Definitive responsibility criteria’’ 
Minority subcontracting requirement 
Whether bidder satisfies agency intent to subcontract to minority busi- 
ness enterprise 20 percent of total value of subcontracts under procure- 
ment or complies with what agency views as best effort to obtain such 
percentage is definitive responsibility criterion reviewable by GAO 


Minimum needs requirement 
Administrative determination 
Reasonableness 
Two-month phase-in period is appropriate limitation where it appears 
that phase-in period will cost less than longer phase-in and it is specula- 
tive that higher performance cost will necessarily follow 2-month 
phase-in when nothing in record of experience supports that view- --- 
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CONTRACTS—Continued 

Specifications—Continued 

Restrictive—Continued 

Minimum needs requirement—Continued 
Administrative determination—Continued 
Reasonableness—Continued 

Protester contends that RFP’s suspense file requirement is in excess 
of agency’s minimum needs, too costly and anticompetitive. Contention 
is without merit where (1) requirement does not prohibit protester from 
competing, (2) agency has shown that suspense file is frequently used, 
and (3) incumbent contractor has shown that file’s effect on price is 
minimal 

Startup time 

RFP requires that successful offeror be prepared for full production 
90 days after award. Protester, who is unwilling to make preaward 
investment required for it to meet 90-day startup time, contends that 
requirement is unduly restrictive of competition. Agency believes that 
(1) time is reasonable for nonincumbent contractor and (2) Government 
will realize ultimate monetary savings by not extending time. Since 
GAO has recognized that agency can properly express its minimum 
needs in terms of reduced costs, and since there is nothing in record to 
show that agency’s belief is incorrect, GAO has no basis to question 
startup time limit 


Subcontractor selection 
Second-tier subcontractor status 
Minority subcontracting 

Policy of requiring compliance with minority subcontracting clause at 
first tier subcontractor level is not unduly restrictive and does not fore- 
close lower tier minority subcontracting 

Site visits 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not 
justify bid rejection as “nonresponsive,”’ since acceptance of bid would 
effectively bind bidder to perform at bid price in accordance with adver- 
tised terms and specifications. However, such failure may be considered 
by contracting officer in determining whether bidder is responsible, i.e., 
whether bidder is able to so perform. Reconsideration of decision in 
58 Comp. Gen. 214 


Tests 
Benchmark 
Computers 

Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential 
solicitation requirements. Offeror’s prior model did not meet require- 
ment for operational prototype where solicitation expressly sought 
equipment capable of computational capabilities beyond prior model’s 
capacity 
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CONTRACTS—Continued 

Specifications—Continued 

Tests—Continued 

First article 
Waiver denied 
Incumbent contractor 

Waiver of first article approval testing requirement is matter within 
the discretion of procuring agency and will not be questioned by Gen- 
eral Accounting Office without showing that decision was arbitrary or 
capricious. Agency’s decision not to waive first article approval testing 
for incumbent contractor is not arbitrary or capricious where solicitation 
contains a more stringent testing specification than previous year’s con- 
tract and only vendor of essential ingredient in required item has had 
break in production that can reasonably be considered to have effect on 
manufacturing processes 


Waiver 
Invitation provision 
Bidder’s potential eligibility for waiver of first article testing does not 
preclude addition of evaluation factor for such testing, absent determina- 
tion that waiver will be granted 


Subcontractors 
Listing 
Bidder responsibility v. bid responsiveness 
Solicitation requirement for identifying minority subcontractors after 
bid opening was for purpose of determining bidder responsibility, not to 
prevent bid shopping. Consequently, rejection of bid which did not con- 
tain commitment to particular subcontractors would be improper 


Responsibility 
Nonresponsibility finding 
Grant procurement 

Grantee’s refusal to permit award of subcontract to particular firm 
is tantamount to negative determination of responsibility with respect 
to that firm, which under circumstances is not de facto debarment without 
due process of law or improper prequalification or other undue restriction 
on competition 


Subcontracts 

Administrative approval 

Review by General Accounting Office 

Where prime contractor is conducting competitive procurement 
designed to develop second source for subsystem and after proposals 
are received Government encourages prime to consider alternate 
proposal from licensee of subsystem contractor, participation by Govern- 
ment is sufficient under Optimum Systems standard for General Accounting 
Office (GAO) to hear protest by potential second source against can- 
cellation of solicitation and proposed award of subcontract to licensee__ 

Review of sole-source award by General Accounting Office (GAO) is 
not confined to specific reasons advanced by contracting activity at time 
of award, but is to determine if contracting actions comport with 
statutes and regulations in light of totality of circumstances as they 
existed at time of award 
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CONTRACTS—Continued 

Subcontracts—Continued 

Cancellation of solicitation 

Argument that choice of licensing proposal as opposed to proposals for 
development of second source was preprocurement action under Mare- 
mont Corporation, 55 Comp. Gen. 1362, to preclude GAO review is found 
to be without merit since Government and prime contractor were not 
determining minimum needs so much as they were comparing alternative 
proposals for meeting those needs 

Contrary to allegations of protestor, record reflects that competitive 
range was established and that negotiations were conducted with offerors. 
Moreover, in view of establishment of competitive range only 3 days 
prior to request for cancellation of request for proposals (RFP) receipt 
of best and final offers at that time would have been useless act 


Minority subcontracting 

Navy did not act illegally or improperly in considering the use of only 
first tier minority subcontractors in measuring contractor’s compliance 
with minority subcontracting goal in prime contract, since administra- 
tion of subcontracting programs essentially is matter within discretion of 


Prime contract requirements 
Minority status ' 
Establishment methods 
Where solicitation allows contractors to rely on written representations 
of subcontractors to determine their minority status, reliance on a letter 
from subcontractor to Navy is proper 


Privity between subcontractor and United States. (See CONTRACTS, 
Privity, Subcontractors) 
Specifications 
Defective 
Current affirmative action provisions omitted 
No award may properly be made under solicitation that does not contain 
current affirmative action provisions required in federally financed con- 
tracts or subcontracts since such omission is material, and readvertise- 
ment is required 


Termination 

Convenience of Government 

Administrative determination 
Finality 

Although General Accounting Office (GAO) normally will not consider 
protests of decisions to terminate contracts for convenience of the 
Government, GAO will consider protest against termination of contract 
based on an alleged impropriety in the award process 


Propriety of termination 
Termination of contract is not justified where purchasing agent 
prematurely opened all bids in private to ascertain if bids contained 
necessary papers, low bid was first received and opened, and all bids 
were kept in purchasing agent’s exclusive possession until formal bid 
“opening,’’ since evidence clearly indicates that no bidder was prejudiced 
by premature opening 
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CONTRACTS—Continued 

Termination—Continued 

Convenience of Government—Continued 

Propriety of termination—Continued 
Reinstatement of contract recommended 

Termination of contract is not justified by improper evaluation of 
options under invitation for bids in violation of Defense Acquisition 
Regulation 1-1504(c)(ii) where there is no evidence that bidders sub- 
mitted unbalanced bids or that bidders would have submitted lower base 
bids had options not been evaluated, where no bidder was prejudiced by 
evaluation, and where awarded contract would result in lowest cost to 
Government. However, since it appears option provisions should not 
have been included in solicitation, it is recommended that agency not 
exercise options in reinstated contract 


Recommendation 
Resolicitation 

Agency’s failure to follow ASPR/DAR 1-502(b)(v) raises doubt as to 
whether Government is receiving items at lowest possible cost and 
whether integrity of competitive bidding system is being maintained. 
These considerations form basis for recommendation that contract be 
terminated for convenience of Government and requirement be 
resolicited 


Legal basis 
Novation 
Government approval 
Contract ‘‘A”’ with Federal Aviation Administration (FAA) provided 
that it would run concurrently with contract ““B” (also with FAA), and 


would expire upon expiration or termination of contract ‘B.’’ Contract 
‘“‘B” was subsequently novated with FAA’s approval. Since general legal 
effect of contract novation is extinguishment of contract and substitution 
of new one, resulting in discharge of transferor, FAA view that novation 
of contract ‘‘B’’ operated to cause expiration of contract “‘A” under cited 
provision was not improper 


Tie bids/offers 
Evaluation. (See CONTRACTS, Awards, Equal or tie bids/offers, 
Evaluation) 
Timber sales. (See TIMBER SALES, Contracts) 


COURTS 
Decisions 
Grismac Corp. v. U.S., 556 F.2d 494 (Ct. Cl. 1977). (See DEFENSE 
DEPARTMENT, Procurement, Authority, Copyrights, patents, de- 
signs, etc. acquisition) 


Judgments, decrees, etc. 

Appeals 

Dismissal 

Since a purpose of first proviso of 31 U.S.C. 724a was to provide 
compensation to a successful plaintiff whose judgment payment was 
delayed solely because the United States appealed and lost, interest may 
be allowed on a wrongful death judgment against the United States 
where the Government filed notice of appeal and appeal was subse- 
quently dismissed by stipulation of the parties because the Government 
did not pursue its appeal. B-145389, April 18, 1961, is overruled 
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COURTS—Continued 

Judgements, decrees, etc.—Continued 

Interest 

Authority 

Wrongful death judgment against United States for $373,431, appor- 
tioned equally by court among four heirs, is subject to interest limita- 
tions in 31 U.S.C. 724a (applied as it existed at time of judgment, prior 
to 1977 amendment), since each judgment beneficiary received severable 
and distinct amount less than $100,000 


Payment 
Agency appropriations 
Retirement fund contributions 

Where judgment entered in favor of employee calls for payment of 
back pay, but does not specifically mention or provide for payment of 
Government’s contribution to Civil Service Retirement Fund, that con- 
tribution may be paid from agency appropriations. B—-124720, May 15, 
1961, overruled 


‘Final judgment’’ requirement 

Judgments against the United States awarding back pay under the 
Back Pay Act but not indicating the dollar amount to be paid are never- 
theless money judgments against the United States and therefore pay- 
able from the permanent appropriation established by 31 U.S.C. 724a. 
However, since an agency’s computation of back pay is subject to judicial 
review, a judgment without a dollar amount cannot be considered “‘final’’ 
for purposes of certification for payment until General Accounting Office 
has been furnished the agency’s computation together with written in- 
dication, administrative or judicial, that the plaintiff will accept the 
amount in satisfaction of the judgment 


Indefinite appropriation availability 
Judgments against Government 

Even though the agency or unit head is the nominal defendant in an 
employment discrimination suit under Title VII of the Civil Rights Act 
of 1964, as amended, a suit under 42 U.S.C. 2000e-16 is nevertheless a 
suit against the United States. Judgments against the Federal Govern- 
ment in Title VII actions are therefore payable from the permanent ap- 
propriation established by 31 U.S.C. 724a 

Civil penalties imposed on Federal agencies by court after suit is 
brought against them for violation of local air pollution law, either in 
accordance with terms of consent decree or stipulated settlement, or as 
result of judgment on the merits, may be paid, upon proper certification 
by Attorney General (28 U.S.C. 2414), from permanent indefinite ap- 
propriation for judgments and compromise settlements established by 
31 U.S.C. 724a 


Retirement fund contributions 
Employee recovered judgment in U.S. District Court providing for 
backpay and specifically calling for payment of Government’s contribu- 
tion to Civil Service Retirement Fund. Where judgment specifically 
provides for payment of Government’s contribution to Civil Service 
Retirement Fund or similar funds, that contribution may be paid from 
Judgment Fund created by 31 U.S.C. 724a 
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CREDIT UNIONS 
Federal. (See FEDERAL CREDIT UNIONS) 


DEBT COLLECTIONS 

Debtor deceased 

Liability of distributee 

Distributee of property from the estate of a deceased debtor of the 
United States is liable to repay debt resulting from overpayment of 
Supplemental Security Income Benefits to decendent debtor during her 
lifetime to the extent of assets received. Distributee is considered to 
constructively hold funds in trust for benefit of the United States. United 
States is not barred by Wisconsin nonclaim statute from satisfying its 
claim against decedent debtor through action against beneficiary, without 
participating in probate proceeding. Wisc. Stat. Ann. 859.01(3) 
Federal Claims Collection Act of 1966. (See FEDERAL CLAIMS COLLEC- 

TION ACT OF 1966) 


More than one debtor 

Joint and several liability 

Among debtors jointly and severally liable to United States, Gov- 
ernment is not required to collect proportionate share from each, but 
may collect in manner best calculated to liquidate indebtedness as 
quickly as possible even if this means collecting entire amount from 
one debtor. That debtor presumably can enforce legal right to contri- 
bution by fellow debtors 


Point of diminishing returns 
Under Federal Claims Collection Act of 1966, 31 U.S.C. 951-953, 
Department of the Interior need not pursue collection action in cases 


of underpayments of $1 or less of reclamation fees paid by coal mine 
operators pursuant to Surface Mining Control and Reclamation Act 
of 1977. Further, it is General Accounting Office policy that refunds of 
overpayments of $1 or less should not be made unless specifically 
claimed 


Set-off. (See SET- OFF) 


Waiver 

Authority 

Agency limitations 

Federal Labor Relations Authority requests decision whether collec- 
tive bargaining agreement provision conflicts with the Comptroller 
General’s standards for waiver contained in 4 C.F.R. Part 91. Agree- 
ment requires agency to notify employee of error within 5 days of 
payment to employee or overpayment will be waived. Where agreement 
does not consider employee’s obligation to inquire as to correctness of 
payment, it is inconsistent with standards for waiver and may not be 
implemented 
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DEBT COLLECTIONS—Continued 

Waiver—Continued 

Civilian employees 

Compensation overpayments 
Excess leave allowance 

New appointees were erroneously authorized house-hunting trips from 
training site to first official station. Agency shou!d charge employees 
annual leave for time spent on house-hunting trips. If leave charges 
result in negative leave balances, there are overpayments of pay which 
may be considered for waiver under 5 U.S.C. 5584. However, annual 
leave should not be charged for excess traveltime en route to appointees’ 
first duty station required because of training 


Leave payments 
Erroneous compensatory time 

Employee, who was erroneously granted compensatory time off in 
excess of the hours for which he could have received overt me pay under 
the aggregate salary limitation in 5 U.S.C. 5547, requests recredit of 
47 hours of annual leave which agency charged to recover erroneous 
payments. Payments for the salary paid for excess compensatory time 
off must be recovered but are subject to waiver under 5 U.S.C. 5584 and 
4 C.F.R. Part 91. Employee’s annual leave balance may not be charged 
for compensatory time erroneously granted without employee’s consent _- 


DECEDENTS’ ESTATES 

Compensation 

Entitlement determinations 

Bankruptcy order 

At the time of his death a VA employee was subject to a Wage Earners’ 
Plan under Chapter XIII of the Bankruptcy Act. The Bankruptcy Judge 
issued an order requiring unpaid compensation due the employee at the 
time of death to be paid to the Trustee of the Chapter XIII Plan. The 
VA had also received a claim from surviving children, under 5 U.S.C. 
5582, seeking the same money. The order of the Bankruptcy Judge may 
not be followed since there is no waiver of sovereign immunity sufficient 
to permit enforcement of the order against United States in the face of the 
competing claim based upon a specific statutorily granted right 


Pay, etc. due military personnel 

Presumption of death 

Status of claim 

A claim by a retired Navy member’s wife for the member’s retired 
pay accuring during the 7-year period from the date of his disappearance 
to the date he was declared dead by a State court may not be allowed 
since retired pay is payable only during the member’s life and there is no 
showing whether he was alive after his disappearance or evidence of 
when he actually died, and the State court determination appears to be 
presumptive only and does not establish that the member lived 7 years_-_ 
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DEFENSE DEPARTMENT 

Procurement 

Authority 

Copyrights, patents, designs, etc. acquisition 
Unsolicited proposal status 
Grismac case holding 

Claimant’s unsolicited value engineering proposal recommending that 
Defense Logistics Agency require that faucets it procures be constructed 
of zinc-based material constitutes mere suggestion and is not within the 
exclusive list of intellectual property which can be purchased by Depart- 
ment of Defense under 10 U.S.C. 2386 (1976) 


Goods and services from DOD nonappropriated fund instrumen- 
talities 

Since basic mission of Department of Defense (DOD) nonappropriated 
fund instrumentalities (NAFIs) is to promote morale and welfare of 
military personnel and dependents, as a general proposition sale by 
NAFIs to regular DOD operating activities would be regarded as out- 
side scope of NAFIs’ proper functions except where circumstances require 
that agency obtain goods or services from NAFI and such requirement is 
properly documented and justified as sole-source procurement-__-_-_-_~-- 


DEPARTMENTS AND ESTABLISHMENTS 
Commercial activities 
By contract 
Guidelines (OMB Circular No. A—76) 
GAO view is that OMB Circular A—76, March 3, 1966, as revised— 
statement of, Executive branch policy which does not have force and 
effect of law—does not create right of action in disappointed bidder to 


sue in Federal Courts to enforce its provisions__________--_---------- 


Private v. Government procurement 
Cost comparison 
Section 601 of Economy Act does not require Commerce Department 
to perform comparative cost analysis of plaintiff’s proposal versus cost 
of doing work via Commerce—U.S. Postal Service agreement, because 
Economy Act does not apply to agreement for furnishing property or 
services between Postal Service and executive agencies 


Promotion procedures. (See REGULATIONS, Promotion procedures) 
Services between 

Appropriation obligation 

Fiscal year 1978 funds obligated by Bureau of Alcohol, Tobacco and 
Firearms under Economy Act agreement with Air Force must be de- 
obligated at the end of fiscal year 1978 to extent that Air Force has not 
incurred valid obligations under agreement during fiscal year. Air Force 
has validly obligated funds only to extent that performance by con- 
tractor satisfies bona fide need of fiscal year 1978___..___------------- 


Intra- and inter-departmental 

Section 601 of Economy Act does not appear to be applicable to 
Commerce Department’s cancellation of RFP and determination to 
proceed with work in-house, as record does not indicate any inter-or 
intra-departmental orders for work and services involved 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 

Services between—Continued 

Reimbursement 

Research and development costs 

Under Economy Act agreement providing that contractor of Air Force 
is to provide research and development work and technical support to 
Bureau of Alcohol, Tobacco and Firearms, with Air Force paying for 
work and then being reimbursed by Bureau, only work actually per- 
formed by contractor during fiscal year 1978 satisfies bona fide need of 
that year. Work done by contractor during fiscal year 1979 may not be 
paid for from fiscal year 1978 funds 

DETAILS 

Compensation 

Higher grade duties assignment 

Classification downgrade 
Effect 

A Federal employee appointed to a GS-13 position is detailed to per- 
form duties of a GS-14 position and becomes entitled to a temporary 
promotion and backpay under 55 Comp. Gen. 539 (1975). Where the 
position is classified downward during the detail, and since an occupant 
of a position may only receive the salary authorized for that position, if 
the employee continues on the detail after it is reclassified downward 
to a GS-13 level, he may not continue to receive the pay at the higher 
level on and after the reclassification effective date 


Excessive period 
Employee, who was temporarily promoted to higher grade position 


for 120 days, was returned to former grade but was then immediately 
detailed to same higher level position for additional 132 days. Under 
Turner-Caldwell decisions employee must be detailed to higher level 
position without compensation of higher level position for 120 days before 
entitlement to temporary promotion begins on 121st day. Therefore, 
the period the employee served on temporary promotion may not be 
included in computation of detail 


Prior Civil Service Commission approval 

Employee was detailed from her excepted service position to higher 
grade competitive service position for 2 years without prior approval 
from Civil Service Commission. Commission Rule VI requires that 
employee serving under excepted appointment shall be assigned to 
competitive service position only with prior approval of Commission. 
Therefore, although employee was improperly placed in overlong detail 
she may not receive retroactive temporary promotion. Our Turner- 
Caldwell and Rankin decisions make it clear that if certain regulatory 
requirements concerning an employee’s entitlement to retroactive 
temporary promotion are not met there is no entitlement to retroactive 
SEIN DOTELY TOMO wets ck acn ce ce seo we ee pe eugene ae cares 


Military position duties 

A retired civilian employee of the Air Force claims retroactive tempo- 
rary promotion and accompanying backpay under Turner-Caldwell, 
56 Comp. Gen. 427 (1977), incident to details to higher grade military 
positions. There is no entitlement to backpay as the employee could not 
have been temporarily promoted into the military position. The Turner- 
Caldwell remedy is only available where the employee was able to satisfy 
requirements for a retroactive temporary promotion 
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DISASTER RELIEF 
Loans. (See LOANS, Disaster) 


DOCUMENTS 
Incorporation by reference 
Bid evaluation information. (See BIDS, Evaluation, Incorporation of 
terms by reference) 


DONATIONS 

Legality 

Authority requirement 

Some members of the United States Metric Board desire to waive their 
compensation while other members desire to accept it but return it as a 
gift to the Board. Here the statute authorizes payment of Board mem- 
bers at a rate not to exceed the daily rate currently being paid grade 18 
of the General Schedule. Such pay is not considered salary fixed by or 
pursuant to statute which would preclude waiver. Also, since statute 
authorizes acceptance of gifts and donations, members may make gifts of 
their salary to the agency. However, the members would be liable for the 
income tax on such salary and would be entitled only to the limited 
deduction for charitable contributions prescribed by the Internal 
Revenue Service. 57 Comp. Gen. 423 and 54 id. 393, distinguished 


Officers and employees 
Voluntary services. (See VOLUNTARY SERVICES. Officers and em- 
ployees) 


EASEMENTS, RIGHTS OF WAY, ETC. 

Acquisition 

Compensation 

Nothing in the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 ef seg. (1976) affects long-standing definition of just com- 
pensation which requires landowner to be put in as good shape pecuniarily 
as he or she would have been if property had not been taken. Where 
taking of easements has, in fact, benefitted remainder of landowner’s 
property which has not taken, accruing benefit is to be set off against 
value of property interest actually taken. When direct benefits to land- 
owner exceed value of easement taken, no monetary compensation is 
required. In our view, the Environmental Protection Agency may use 
any widely accepted appraisal method which takes both direct benefits 
and damages into account 


Method of acquisition 

Title III of the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 
42 U.S.C. 4601 e¢ seg. (1976), sets forth uniform and equitable pro- 
cedures for the taking of real property by Federal Government or by 
State agencies receiving Federal financial assistance. Pursuant to sec- 
tion 305, provisions of Title III are mandatory, to the extent practicable, 
upon States as condition to their receipt of Federal financial assistance. 
Title III is applicable to acquisition of any interest in real property, 
including easements, even where acquisition is funded solely by local 
funds, if underlying program or project is Federally administered or 
assisted 





900 INDEX DIGEST 


ENERGY 

Department of Energy 

Contracts 

Conflict of interest prohibitions 

Where offeror has individual and corporate ties with gas and oil 
industry, agency rejection of proposal for services to assist agency 
review of gas curtailment because of organizational conflict of interest 
is sustained. Offeror’s status as not-for-profit, tax-exempt organization 
does not preclude agency determination that conflict of interest does or 
might exist 


ENLISTMENTS 
Bonus. (See GRATUTITIES, Enlistment bonus) 


ENTERTAINMENT 

Appropriation availability 

Equal Employment Opportunity programs 

In the absence of specific authority in statute or regulations, appro- 
priated funds may not be expended to procure entertainment for Federal 
employees. Hence agencies without specific authority may not procure 
entertainment such as live ethnic music and artistic presentations, char- 
acterize it as training and present it in connection with EEO programs. 
We will not question past agency characterizations of EEO program 
entertainment as training; however, all future entertainment expenses 
whether or not in connection with EEO programs will not be allowed _- 


Department of Interior questions the legality of appropriated fund 
expenditure by Bureau of Mines, a subordinate agency, where EEO 
officer, who lacked delegated procurement authority, procured services 
of contractors and payment was eventually made for services rendered. 
Agreements violated the prohibition against the provision of entertain- 
ment from appropriated funds and included payments for premiums on 
insurance coverage of art objects exhibited incident to National Hispanic 
Heritage Week, contrary to the longstanding policy of Government to 
assume its own risks of loss and not to purchase commercial insurance. 
The employee has been advised of the limits of his authority. In view of 
the special facts and circumstances involved, we believe no useful pur- 
pose will be served by taking exceptions to these payments 


ENVIRONMENTAL PROTECTION AND IMPROVEMENT 

Clean Air Act 

State and local air quality regulations 

Federal compliance 

In the absence of express Presidential exemption, the 1977 Amendment 
to section 118 of the Clean Air Act requires Federal facilities to abide by 
State and local laws regarding abatement and control of pollution, to 
same extent as nongovernmental entity, including obtaining permits 
and paying associated fees. Therefore, Air Force must pay permit fee 
to municipal air pollution control authority for operation of equipment 
which would be subject to municipality’s air pollution control regulations 
if operated by nongovernmental entity 


Fine or penalty assessed administratively by State or local authority 
against Federal agency for violation of local air pollution law, although 
it is claim against United States which local authority could sue to 
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ENVIRONMENTAL PROTECTION AND IMPROVEMENT—Continued 
Clean Air Act—Continued 
State and local air quality regulations—Continued 
Federal compliance—Continued 

enforce, may not be referred to Attorney General for defense of imminent 
litigation if agency does not dispute basis for or amount of fine. Funds 
appropriated by 31'U.S.C. 724a for payment of compromise settlements, 
negotiated by Attorney General in connection with imminent litigation 
(28 U.S.C. 2414), are therefore not available to pay fine 


Water pollution. (See WATER, Pollution prevention) 


EQUAL EMPLOYMENT OPPORTUNITY 
Contract provision. (See CONTRACTS, Labor stipulations, Nondiscrimi- 
nation) 


Spanish-Speaking Program 

Establishment 

The Spanish-Speaking Program was established as a component of the 
Federal Equal Employment Opportunity Program by presidential proc- 
lamation on November 5, 1970. Under 42 U.S.C. 2000e-16(b), the Civil 
Service Commission promulgated Federal Personnel Manual letter 
713-18, January 23, 1973, making the Spanish-Speaking Program a 
special emphasis area within the Federal EEO program. Accordingly, 
the Bureau of Mines, within the Department of Interior, is authorized to 
institute a Spanish-Speaking EEO program 


EQUIPMENT 
Automatic Data Processing Systems 

Acquisition, etc. 

First ground of protest is held to be timely, notwithstanding agency 
objections, since initial protest letter—timely received—questioned ex- 
clusion from competitive range as well as making other assertions. Other 
grounds of protest relating to effect of Public Law 95-89 on rights of 
small business and to indirect allegation of pattern of abuse of public 
exigency negotiating authority are considered “significant” under Gen- 
eral Accounting Office’s (GAO) Bid Protest Procedures and for review 
even if untimely filed 


Request for proposals (RFP) required Tempest certified equipment. 
After receipt of best and final offers, agency determined that no offeror 
proposed technically acceptable system that could meet Tempest certi- 
fication requirement. Agency then deleted requirement but did not notify 
competitors and other qualified offerors. General Accounting Office 
(GAO) views relaxation of requirement as substantial change in agency’s 
needs and agency’s failure to amend RFP violated applicable procure- 
ment regulations and sound procurement policy 


Brooks Act applicability 
Federal Judicial Center procurements 
Federal Judicial Center (FJC), as establishment in judicial branch, 
is ‘Federal agency”’ as term is used in Brooks Act, 40 U.S.C. 759 (1976). 
Since no law expressly exempts FJC from Brooks Act, FJC must comply 
with Brooks Act and General Services Administration’s implementing 
regulations in all automatic data processing equipment procurements- -- 
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EQUIPMENT—Continued 
Automatic Data Processing Systems—Continued 
Acquisition, etc.—Continued 
Sole-source basis 
Follow-on basis 
Where purchase option price was not evaluated in awarding initial 
contract but added by subsequent contract modification, procedures fol- 
lowed in exercising purchase option should comport as much as possible 
with competitive procurement norm. Interested suppliers should be 
afforded adequate notice and fair opportunity to have products and 
prices evaluated and normally this should be accomplished through 
competitive procurement 


Computer service 
Advertising v. negotiation 

“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing sys- 
tem has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist 
in defining reasonable needs for service unlike negotiated procurement 
in Informatics, Inc., B-190203, March 20, 1978, 78-1 CPD 215, where 
procuring agency intended to evaluate offerors’ approaches only as part 
of responsibility evaluation and not as part of proposal evaluation; and 
(2) there is no indication NASA ever formally advertised prior procure- 
ments for similar system unlike prior advertised procurement history in 
Informatics decision. B—-190203, Mar. 20, 1978, modified in part 


GAO will not object to contracting officer’s determination to negotiate 
on basis that it is impracticable to secure competition by advertising 
where, as here, reasonable basis exists. Here, procuring agency has shown 
that it must evaluate technical acceptability of proposals because, 
despite detailed request for proposals (RFP) specifications incorporating 
even more detailed references, all output situations have not, and cannot, 
be specified and offeror’s technical flexibility to satisfy inevitable changes 
arising during contract must be ascertained 


General Services Administration 
Responsibilities under Brooks Act 

Protest that MTC violates Brooks Act mandate that Administrator 
of General Services Administration procure ADPE in economic and effi- 
cient manner is denied, since Administrator is given discretion to develop 
and implement ADPE procurement policies so long as policies are not 
contrary to law or otherwise detrimental to Government’s interest, 
and protester has not shown either condition 


Selection and purchase 
Third party market 
Master Terms and Conditions program 

Protest that certain provisions of Master Terms and Conditions 
(MTC) program, for procuring brand name automated data processing 
equipment (ADPE) from vendors in addition to the original equipment 
manufacturers, are restrictive of competition is denied, since provisions 
were determined to be minimum needs of Government and protester has 
not shown that determination was unreasonable, or that provisions 
unduly restrict competition 
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EQUIPMENT—Continued 

Automatic Data Processing Systems—Continued 

Tests 

Demonstration v. simulation 
Effect on competition 

Procedures established for potential suppliers to demonstrate equip- 
ment were unduly restrictive because agency made no apparent effort 
either to examine whether acceptability of equipment could be established 
through simulation testing techniques as requested by protester or to 
attempt to provide access to Government equipment to facilitate testing. 
GAO recommends that protester be permitted to show acceptability of 
equipment, particularly in view of alleged successful performance of 
recent similar contract with other agency 

Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential 
solicitation requirements. Offeror’s prior model did not meet requirement 
for operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity 


Lease v. purchase 

Propriety 

Solicitation which does not permit consideration of offers to lease to 
Government equipment needed for entirely new system is unduly restric- 
tive where based solely on earlier analysis of comparative cost to upgrade 
existing system, because determination that alternative approach is not 
competitive as to price can only be made by competitive procure- 


ESTOPPEL 
Against Government 
Not established 
Since agency officals had no authority to contract for purchase of 
suggestion, doctrine of estoppel is not for application 


Surplus sales 
Cancellation of erroneous award 
Government is not bound by its agents acting beyond their authority 
and contrary to law, and the United States is not estopped to deny the 
authority of its agents 


Government liability for agents’ acts. (See AGENTS, Government, 
Government liability for negligent or erroneous acts, Doctrine of 
estoppel) 


Prior actions 
Signature acceptance 
Contract matters 
Where record does not contain probative evidence concerning aware- 
ness of protest basis, any doubt as to date on which knowledge was or 
should have been obtained should be resolved in favor of protester. 
Therefore, matter of award is considered on merits 
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EVIDENCE 


Presumptions 

Death 

A claim by a retired Navy member’s wife for the member’s retired 
pay accruing during the 7-year period from the date of his disappearance 
to the date he was declared dead by a State court may not be allowed 
since retired pay is payable only during the member’s life and there is 
no showing whether he was alive after his disappearance or evidence of 
when he actually died, and the State court determination appears to be 
presumptive only and does not establish that the member lived for 


Secondary in lieu of primary evidence 

Employee may “‘buy back’’ sick leave taken in connection with a job- 
related illness in order to receive disability compensation under ‘Federal 
Employees’ Compensation Act, 5 U.S.C. 8101, et seg. Where there are 
no Official records from which to determine amount of leave taken, leave 
may be credited and bought back on basis of secondary evidence deter- 
mined to be acceptable by agency. Acceptable forms of secondary evi- 
dence include leave requests, Leave and Earnings Statements, Time and 
Attendance Reports, personal leave records, as well as certificates from 
supervisors and timekeepers 


EXPERTS AND CONSULTANTS 
Compensation 
Overtime 
Although an expert or consultant is not entitled to overtime compen- 
sation, if he is employed on a per diem basis he may be paid his rate of 


basic compensation for work on days outside his prescribed tour of duty, 
provided his compensation within any biweekly pay period does not 
exceed the rate of basic pay for level V of the Executive Schedule. Since 
the compensation of experts and consultants under 5 U.S.C. 3109 is set 
by administrative action under 5 U.S.C. 5307, it is subject to the limita- 
tion on compensation imposed by 5 U.S.C. 5308 which, by virtue of 5 
U.S.C. 5504, is applicable on a pay-period basis 


Leaves of absence 

Accrual 

Expert appointed on an intermittent basis is not entitled to leave 
even though he was compensated for 80 hours per day period for sub- 
stantially the full term of his employment. His work was assigned on a 
project basis and the hours at which he worked were largely within his 
discretion. Since he was not required in advance to report at a definite 
and certain time within each workweek, he is not entitled to leave as a 
part-time employee with an established regular tour of duty. He is not 
entitled to leave as a de facto full-time employee s‘nce he was not required 
to work a standard workweek 

FAIR LABOR STANDARDS ACT 

Compensation 

Overtime. (See COMPENSATION, Overtime, Fair Labor Standards 

Act) 
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FAMILY ALLOWANCES 
Evacuation 
Payment basis Page 
Employees of Padre Island National Seashore and their families were 
ordered to leave the island and travel to a place of safety due to the 
threat of a hurricane. If the agency determines that an evacuation in 
fact occurred under its regulations, employees would be entitled to 
mileage for dependent transportation by private automobiles incident to 
the evacuation 


Separation 

Eligibility basis 

Base closure 
‘*Enforced’’ separation 

Where a base closure plan requires the transfer, using Government- 
furnished transportation, of dependents to the sponsor’s next permanent 
duty station, while the sponsor remains behind to implement base closure, 
“enforced”? separation exists within the contemplation of 37 U.S.C. 
427(b)(1), and the granting of Family Separation Allowance, Type II, 
is authorized 


FARMERS HOME ADMINISTRATION (See AGRICULTURE DEPARTMENT, 
Farmers Home Administration) 


FEDERAL AVIATION ADMINISTRATION 
Airport development 
Grant contracts 
Even though costs incurred under contracts awarded pursuant to 


grant projects were based on cost-plus-percentage-of-cost contracting, 


contractor can be paid on quantum meruit/quantum valebat basis as 
agency has determined costs to be reasonable and Government received 
benefit of services 


FEDERAL CLAIMS COLLECTION ACT OF 1966 

Compromise, waiver, etc. of claims 

Collection expense excessive 

Under Federal Claims Collection Act of 1966, 31 U.S.C. 951-953, 
Department of the Interior need not pursue collection action in cases of 
underpayments of $1 or less of reclamation fees paid by coal mine opera- 
tors pursuant to Surface Mining Control and Reclamation Act of 1977. 
Further, it is General Accounting Office policy that refunds of overpay- 
ments of $1 or less should not be made unless specifically claimed 


FEDERAL CREDIT UNIONS 

Services furnished by Government 

Available space and services may be provided to Federal Credit 
Union Service Centers if approved by the appropriate officer or agency. 
12 U.S.C. 1770 (1976). Also, General Accounting Office will not raise 
legal objection if credit union is allowed to use desks, chairs, and office 
machines without charge. However, agency funds are hereafter not avail- 
able to furnish without charge telephors services for credit union 


308-376 O - 80 - 10 
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FEDERAL GRANT AND COOPERATIVE AGREEMENT ACT OF 1977 

Compliance 

Grant, etc. agreements v. procurement contract 

Complaint that executive agency abandoned practice of awarding 
contracts under Federal procurement procedures in favor of grant awards 
in order to make sole-source award and avoid statutory requirements 
for competition is denied where record discloses agency awarded grant, 
rather than contract, for purpose of complying with requirements of 
Federal Grant and Cooperative Agreement Act of 1977 


FEDERAL JUDICIAL CENTER 

Contracts 

Competitive negotiation where practicable requirement 

Although Federal Judicial Center (FJC) is exempt from 41 U.S.C. 5 
(1976) and civilian agency procurement statutes do not apply to FJC, 
examination of FJC’s enabling legislation shows Congress’ intent that 
FJC enter into contracts by “negotiation.’’ Further, maximum practic- 
able competition should be obtained as matter of sound Federal pro- 
curement whenever contracts utilizing appropriated funds are to be 
awarded. Therefore, FJC should award contracts by using competitive 
negotiation where practicable 


FEDERAL PROCUREMENT REGULATIONS 

Applicability 

Services ‘‘procured’’ from Postal Service 

GAO does not agree with plaintiff’s contentions in U.S. District Court 
litigation that Commerce Department, in canceling RFP, violated 
numerous provisions of Federal Procurement Regulations (41 C.F.R. 
1-1.000 e¢ seg. (1978)) including sections 1-1.009-1(e), 1-1.1001, 1-2. 
404-1, 1-3.210, 1-3.302(c), 1-3.804, 1-3.805-1(b), and 1-3.802(c) (2) - -- 


Conflict of interest prohibitions 
Contracting with corporations, etc. owned or controlled by Govern- 
ment employees, etc. 
What constitutes ‘‘substantial ownership”’ 

Because issue of control is separate from issue of ownership for purpose 
of applying FPR, General Accounting Office (GAO) questions propriety 
of procuring agency’s determination of substantial ownership by com- 
paring percent of stock owned by Government employees with percent 
of stock owned by other individuals in protester. GAO believes that de- 
termination of substantial ownership for purposes of FPR should be 
made solely on basis of relationship of amount of Government employee 
stock to total amount of stock in protester. Nevertheless, if General 
Services Administration intends different meaning of substantial owner- 
ship, GAO suggests amending FPR to clarify any such meaning- --- 


Late proposals 

Consideration propriety 

Rule 
‘‘Only proposal received’’ exception 
Applicability 

Even though costs incurred under contracts awarded pursuant to 
grant projects were based on cost-plus-percentage-of-cost contracting, 
contractor can be paid on quantum meruit/quantum valebat basis as agency 
has determined costs to be reasonable and Government received benefit 
of services 
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FEDERAL PROCUREMENT REGULATIONS—Continued 

Negotiated procurement 

Cancellation 

Guidelines 
Availability 

Examining propriety of RFP cancellations is essentially accomplished 
on case-by-case basis, as Federal Property and Administrative Services 
Act of 1949 and Federal Procurement Regulations provide virtually no 
specific guidance as to when RFP can or should be canceled 


DAR in lieu of 

RFP for design and manufacture of electronic air navigation equip- 
ment contemplated that offerors propose individual technical approaches 
to meeting agency’s needs. After negotiations with sole offeror, RFP 
amendment made changes in equipment configuration, delivery schedule 
and various technical specifications. Agency position that changes in 
requirements are not so substantial as to warrant complete revision of 
RFP (i.e., cancellation and resolicitation) is not clearly shown to have 
no reasonable basis 


Competition requirements 
Compliance 
One acceptable proposal 
Federal Procurement Regulations sec. 1-3.101 requirement for maxi- 
mum practical competition in negotiated procurements does not in itself 
require agency to cancel RFP where only one proposal is received 


Small business concerns 
Contracting officer’s withdrawal of small business set-aside without 


notifying Small Business Administration (SBA) liaison representative, 
thereby denying SBA its right to appeal withdrawal to head of procuring 
agency, was contrary to regulation and to purpose and intent of Small 
Business Act. GAO recommends post-award referral of set-aside with- 
drawal to SBA with view toward possible termination of contract for 
convenience of the Government and resolicitation 


Certification of size status 
Procedural requirements 
Failure to self-certify 
Where bidder on procurement totally set aside for small business fails 
to check box on reverse side of Standard Form 33 to indicate whether 
or not it is certifying itself as small business concern, the procedures in 
13 C.F.R. 131.3-5 and 121.3-8 do not apply; therefore, contracting 
officer acted reasonably and properly by telephoning bidder to give it an 
opportunity to cure deficiency which is considered a minor informality 
or irregularity in bid 


FEDERAL RESERVE 
Board of Governors 
Employees 
Civil Service Reform Act of 1978 
Applicability 
Federal Reserve Act, as amended, expressly excepts the appointment 
and compensation of all employees of the Board of Governors, Federal 
Reserve System, from the provisions of the civil service laws and regu- 
lations. The Act must be given priority over a subsequently enacted 
statute applicable to Federal agencies generally, absent a clear indication 
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FEDERAL RESERVE—Continued 
Board of Governors—Continued 
Employees—Continued 
Civil Service Reform Act of 1978—Continued 
Applicability—Continued 
that the Congress intended otherwise. Hence, the provisions of Civil 
Service Reform Act of 1978 establishing a Senior Executive Service do 
not apply to the employees of the Board 


FEDERAL SUPPLY SCHEDULE CONTRACTS (See CONTRACTS, Federal 
Supply Schedule) 


FEES 

License, permit, etc. fees 

State 

Federal agency liability 

Section 404(t), Federal Water Pollution Control Act, as amended, 
requires Federal agencies to comply with State substantive or proce- 
dural requirements governing discharge in navigable waters of dredged 
material to same extent as ‘‘any person.” Section 67, Pub. L. No. 95-217. 
Federal agencies must get permits if required by State for activity in 
question, whether or not State has taken over from United States 
administration of program for issuance of dredging permits. In present 
case, however, Wisconsin permit requirement does not pertain to dredg- 
ing activities. Therefore, section 404(t) does not apply and permit fee 
may not be paid 


In the absence of express Presidential exemption, the 1977 Amend- 
ment to section 118 of the Clean Air Act requires Federal facilities to 
abide by State and local laws regarding abatement and control of pollu- 


tion, to same extent as nongovernmental entity, including obtaining 
permits and paying associated fees. Therefore Air Force must pay 
permit fee to municipal air pollution control authority for operation of 
equipment which would be subject to municipality’s air pollution control 
regulations if operated by nongovernmental entity 


User fees 

Retention 

Cost recovery 

National Bureau of Standards finances operations in part by charges 
to users cf its services, paid into Working Capital Fund. Earned net 
income of the Fund must be paid into Treasury annually, except that it 
“may be applied first to restore any prior impairment” of the Fund. 15 
U.S.C. 278b (1976). Impairments contemplated by this provision are 
operating losses. Bureau may not retain profits to offset increased 
costs—caused by inflation—of replacing equipment or facilities, nor 
can Bureau calculate depreciation of equipment and facilities based on 
replacement cost 


Witnesses 
Payment 
Appropriation chargeable 
Generally, fees and expenses of expert witnesses appointed by the 
court in land condemnation proceedings, whether on motion of the court 
or at request of a party, are considered to be expenses of litigation and 
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FEES—Continued 
Witnesses—Continued 
Payment—Continued 
Appropriation chargeable—Continued 

are therefore pursuant to Rule 706, Federal Rules of Evidence, payable 
by the litigating agency. However, where Tennessee Valley Authority 
(TVA) is the litigating agency, courts have held that costs in condemna- 
tion case cannot be assessed against TVA. Courts have also held that 
costs may not be assessed against the condemnee. Since neither party 
may pay such costs, if court so orders, the Administrative Office of the 
United States Courts may pay litigation expenses from Judiciary appro- 
priations. 52 Comp. Gen. 621 (1973) will no longer be followed 


FINES 

Government liability 

Violation of local air quality standards 

Civil penalties imposed administratively on Federal facilities by State 
or local agencies for violations of local air pollution regulations must be 
paid from Federal agency’s appropriation if incurred in the course of 
activities necessary and proper or incidental to fulfilling the purposes 
for which the appropriation was made. B-191747, June 6, 1978 


FOREIGN AID PROGRAMS 
Loan programs 
Procurement using borrowed funds 
Conducted by foreign government 
Protest status 
Prior decision dismissing protest against procurement being conducted 
with Agency for International Development loan funds is affirmed as 


procurement is not by or for agency of Federal Government but being 
conducted by foreign government and is not governed by procurement 
regulations, thereby distinguishing instant situation from Foreign Mili- 
tary Sales procurements 


FOREIGN GOVERNMENTS 

American citizens 

Employment 

Military retirees 

Section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, granting consent of Congress to the acceptance of foreign civil 
employment by certain officers of the United States, as required by 
Article I, section 9, clause 8 of the Constitution, cannot be retroactively 
applied to retirement pay withheld from an officer for a period he was 
employed by a foreign state without such consent which occurred prior 
to the effective date of section 509 


Contracts with United States 

Coin manufacture by U.S. Mint 

Buy American Act does not apply to Bureau of Mint purchases of 
metal for use in manufacturing coins for foreign government because 
such acquisitions are not for public use under terms of Buy American 
Acts cosSe tent ee sg gs i i ees 
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FOREIGN GOVERNMENTS—Continued 

Defense articles and services 

Foreign Military Sales Act 

Sales contracts 
Protest status 

General Accounting Office (GAO), despite prior decisions holding 
otherwise, will undertake bid protest type reviews concerning propriety 
of contract awards under Department of Defense (DOD) foreign mili- 
tary sales (FMS) program. Change in position is based on recognition 
that appropriated funds are utilized in FMS procurements and that, in 
view of significant dollar amounts involved, area is appropriate for review. 
55 Comp. Gen. 674 is modified. Other decisions, to the contrary, are over- 
ruled or modified, as appropriate 


FOREIGN MILITARY SALES ACT (ARMS EXPORT CONTROL ACT) (See 
FOREIGN GOVERNMENTS, Defense articles and services, Foreign Mili- 
tary Sales Act) 


FORMS 
Standard forms 
33 
Bid acceptance time 
Statement in solicitation that bids would be rejected if they allowed 
less than number of days specified in ‘‘Offer’’ portion of Standard Form 
33 (SF 33) does not establish a minimum bid acceptance period where 
SF 33 is not altered to establish a minimum period which would eliminate 
the option provided bidders to offer less than a 60-day acceptance period. 


‘In compliance with above’’ effect 
Bidder’s failure to submit entire solicitation package does not render 
bid nonresponsive where portions of package submitted unambiguously 
incorporate hy reference material terms and conditions of solicitation _- 


FUNDS 
Appropriated. (See APPROPRIATIONS) 


Foreign 

Exchange rate 

Contract underpayments 
Dollar devaluation 

Agency is prohibited by Anti- Deficiency Act from making payments in 
excess of funding limitations. Fact that limitations must be exceeded 
to make contract payments because of fluctuation in currency exchange 
rates, and not through fault of agency, does not justify exceptions to 
Act. In such situation, agency must ask Congress for deficiency appro- 
priation 
Imprest 

Availability 

Partial and emergency salary payments 

General Accounting Office has no objection to Treasury Department 
proposal to authorize, in limited circumstances, use of imprest funds for 
partial salary payments to new employees and for certain emergency 
salary payments, as long as payments do not represent advance pay- 
ments, proposal is coordinated with Office of Personnel Management 
and Office of Management and Budget to assure consistency of regula- 
tions, and time and attendance reporting requirements are satisfied__.. 646 
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FUNDS—Continued 
Nonappropriated 
Contract awards 
Protest status 
General Accounting Office (GAO), despite prior decisions holding 
otherwise, will undertake bid protest type reviews concerning propriety 
of contract awards under Department of Defense (DOD) foreign military 
sales (FMS) program. Change in position is based on recognition that ap- 
propriated funds are utilized in FMS procurements and that, in view of 
significant dollar amounts involved, area is appropriate for review. 55 
Comp. Gen. 674 is modified. Other decisions, to the contrary, are over- 
ruled or modified, as appropriate 


GENERAL ACCOUNTING OFFICE 
Contracts 
Protests. (See CONTRACTS, Protests) 


Decisions 

Abeyance 

Pending court, quasi-judicial, appellate board, etc. action 

It is the policy of the General Accounting Office to decline ruling on 
matters in litigation. Hence, no action will be taken on questions of 
whether Variable Reenlistment Bonus payments may be made to men- 
bers of the Armed Forces who (1) cancelled enlistment extension agree- 
ments on the basis of erroneous advice that they were not eligible for the 
previously authorized Variable Reenlistment Bonus, 37 U.S.C. 308 
(1970), and (2) executed new enlistment extension agreements in order 
to become eligible for the new Selective Reenlistment Bonus, 37 U.S.C. 


308 (1976), since those questions are the subject of pending litigation in 
the Federal courts 


Clarification 

Prior decision under same solicitation held that, since solicitation con- 
tained only general statements requiring contractor to obtain all necessary 
licenses and permits, failure of proposed awardee (protester in present 
decision) to obtain State license did not require contracting officer to find 
proposed awardee nonresponsible and would not affect validity of award 
if made. However, prior decision did not hold that State license statute 
and threatened enforcement thereof were irrelevant, nor that contracting 
officer was required to find proposed awardee responsible as protestor 
alleges. Decision in Inter-Con Security Systems, Inc.; Washington Patrol 
Service, Inc., B—192188, February 9, 1979, 79-1 CPD 86, clarified 


Overruled or modified 
Prospective application 

Department of the Navy asks if the intent of 56 Comp. Gen. 551 
(1977) requires deduction of leave credited under 54 Comp. Gen. 662 
(1975) but unused as of April 19, 1977, and whether related claims un- 
resolved between the dates of the two decisions are valid. Such leave 
recredited prior to April 19, 1977, remains available for use. The deter- 
mination in 56 Comp. Gen. 551 to forego collection action for lump-sum 
payments made for leave recredited, and not to require correction of 
leave records for recredited leave taken pursuant to 54 Comp. Gen. 
662, did not validate all claims that arose or were presented for payment 
between the dates of the two decisions. Rather, it was to inform agencies 
that corrective action would not be required for actions allowing claims 
taken prior to April 19, 1977, pursuant to 54 Comp. Gen. 662 
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GENERAL ACCOUNTING OFFICE—Continued 

Decisions—Continued 

Reconsideration 

Request for conference 
Denied 

Request for conference is denied, since Bid Protest Procedures do not 
explicitly provide for conference on reconsiderations of decisions, and 
matter can be resolved without conference 


Jurisdiction 

Claims 

Personal property damage or loss 

Military Personnel and Civilian Employees’ Claims Act of 1964 
provides that claim may be allowed only if use of employee’s property 
under the particular circumstances was reasonable, useful, or proper, 
and if damage to employee’s property was not caused wholly or partly 
by employee’s negligence. Settlement is final and conclusive if statutory 
conditions are met. Claim of National Labor Relations Board employee, 
for damage to motor vehicle resulting from accident where other par- 
ticipant in accident is compensated under Federal Tort Claims Act, is 
not cognizable under Military Personnel and Civilian Employees’ Claims 
Act since settlement under Federal Tort Claims Act amounts to deter- 
mination of employee’s negligence 


Contracts 
Bid withdrawal 
Where bidder requests permission only to correct bid price, bidder 
may alternatively be allowed to withdraw its bid if evidence is clear and 
convincing only as to the mistake, but not as to the intended bid 


Contracting officers’ affirmative responsibility determination 
Definitive responsibility criteria 
What constitutes 
Qualified Products List (QPL) requirement in solicitation relates. to 
qualification of specific products and does not concern qualification of 
individual offerors. Therefore, QPL requirement does not constitute 
definitive responsibility criterion. 25... 60.6. 22t— concn een gan deena oe 


General Accounting Office review discontinued 
Exceptions 
It is General Accounting Office’s (GAO) policy not to review protests 
against affirmative determinations of responsibility unless fraud is al- 
leged or solicitation contains definitive responsibility criteria which 
allegedly have not been applied 


Court-solicited assistance 
Scope of review 
No protest pending 
In regard to court’s request for GAO opinion on issues in lawsuit, GAO 
sees no obligation to keep plaintiff informed of staff resources used by 
GAO in arriving at opinion. Whether audit resources should be used is 
matter for internal GAO determination 


Defaults and terminations 
Review of procedures leading to award 
Although General Accounting Office (GAO) normally will not consider 
protests of decisions to terminate contracts for convenience of the Gov- 
ernment, GAO will consider protest against termination of contract 
based on an alleged impropriety in the award process 





INDEX DIGEST 


GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Disputes 
On questions of law 
Facts undisputed 
Protest against termination of contract is appropriate for review by 
General Accounting Office (GAO) where thee are no material facts in 
dispute and only question concerning propriety of termination is one of 


Mistakes 
Authority under Federal Procurement Regulations 1-2.406-3 in execu- 
tive agencies to determine whether a mistake in bid case is doubtful and 
therefore should be referred to General Accounting Office (GAO) does 
not foreclose GAO from reviewing that determination as well as agency 
determination regarding sufficiency of bidder’s evidence 


Withdrawal v. correction of bid 
Authority under Federal Procurement Regulations 1—-2.406-3 in Exec- 
utive agencies to determine mistake in bid cases in certain well-defined 
situations does not divest GAO of authority to review administrative 
determinations and to decide doubtful cases 


Negotiation 
Sole-source basis 
Scope of GAO review 

Review of sole-source award by General Accounting Office (GAO) is 
not confined to specific reasons advanced by contracting activity at time 
of award, but is to determine if contracting actions comport with statutes 
and regulations in light of totality of circumstances as they existed at 
time of award 


Nonappropriated fund activities 
Foreign military sales 

General Accounting Office (GAO), despite prior decisions holding 
otherwise, will undertake bid protest type reviews concerning propriety 
of contract awards under Department of Defense (DOD) foreign military 
sales (FMS) program. Change in position is based on recognition that 
appropriated funds are utilized in FMS procurements and that, in view 
of significant dollar amounts involved, area is appropziate for review. 
55 Comp. Gen. 674 is modified. Other decisions, to the contrary, are 

overruled or modified, as appropriate 


Options 
Rule that General Accounting Office (GAO) will not question under 
Bid Protest Procedures manner of exercise of option applies only to 
protest filed by incumbent contractor complaining that option in its 
contract should have been exercised. Protest by firm interested in com- 
peting for requirement covered by contract option will be considered- -- 


Performance 
Contract administration matter 

Whether contractor will deliver qualified end product listed on 
Qualified Products List (QPL) is matter relating to affirmative determina- 
tion of offeror’s responsibility and to contract administration. General 
Accounting Office does not review affirmative determination of responsi- 
bility in absence of showing of fraud or allegations that definitive 
responsibilitv criteria in solicitation were misapplied, and does not 
review matters of contract administration___._.__-.__---- rs eit! 381 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Preprocurement v. procurement actions 
Argument that choice of licensing proposal as opposed to: proposals 
for development of second source was preprocurement action under 
Maremont Corporation, 55 Comp. Gen. 1362, to preclude GAO review is 
found to be without merit since Government and prime contractor were 
not determining minimum needs so much as they were comparing alterna- 
tive proposals for meeting those needs 


Procurement by v. procurement for foreign country 
Foreign aid loan v. military sales programs 

Prior decision dismissing protest against procurement being conducted 
with Agency for International Development loan funds is affirmed as 
procurement is not by or for agency of Federal Government but being 
conducted by foreign government and is not governed by procurement 
regulations, thereby distinguishing instant situation from Foreign 
Military Sales procurements 


Small business matters 
Nonreferral for SBA certification justification 
Federal v. State law eligibility 

Contracting officer did not refer nonresponsibility determination of 
small business to SBA as required under Small Business Act Amend- 
ments of 1977 because contracting officer interpreted DAR 1-903.1(v) 
and DAR 1-705.4(c)(v) as creating exception to SBA referral procedure 
where small business concern was determined nonresponsible because it 
was not otherwise qualified and eligible under applicable State law. 
While we cannot find contracting officer’s interpretation and failure to 
refer matter to SBA to be unreasonable in present case, it is our opinion 
that these DAR provisions create exception to SBA referral only where 
bidder is not otherwise qualified and eligible under Federal laws/regula- 
tions. Accordingly, in future decisions we will strictly limit use of 
DAR. 1-903.1(v) to situations involving Federal laws/regulations in 
absence of clarifying regulations issued by SBA 


Procurement under 8(a) program 
Determination to set aside procurement under section 8(a) of Small 
Business Act is matter for contracting agency and Small Business 
Administration, not GAO 


Scope of review 

General Accounting Office review of Small Business Administration 
(SBA) action under 8(a) program is limited to determining whether SBA 
has followed its regulations. Where firm was determined eligible and 
accepted into 8(a) program based on social disadvantage alone and law 
and regulations were subsequently changed to require both social and 
economic disadvantage, recommendation is made to SBA to review firm’s 
eligibility to determine if it should be allowed to continue to participate 
in 8(a) program or if participation should be terminated in accordance 


Determination to set-aside procurement under section 8(a) of Small 
Business Act is matter for contracting agency and SBA, and will not be 
reviewed by General Accounting Office in absence of showing of fraud or 
bad faith on part of Government officials 
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GENERAL ACCOUNTING OFFICE—Continued 

Jurisdiction—Continued 

Contracts—Continued 

Small business matters—Continued 
Procurement under 8(a) program—Continued 
Subcontractor eligibility determination by SBA 

Question of whether firm is eligible for assistance under section 8(a) of 
Small Business Act is basically matter for determination’.by Small 
Business Administration and is not subject to legal review by General 
Accounting Office 


Responsibility determination by SBA 
Conclusiveness 

Issuance of Certificate of Competency (COC) by Small Business 
Administration (SBA) will overcome special experience requirements 
(definitive responsibility criteria) specified in solicitation as COC is con- 
clusive on contracting officers by law, and where record shows SBA fully 
considered definitive responsibility criteria in determining to issue COC, 
GAO would not recommend that SBA reconsider decision 


Grants-in-aid 
Protests against grant awards 
No authority to consider 
Exceptions 

Complaint that executive agency abandoned practice of awarding 
contracts under Federal procurement procedures in favor of grant awards 
in order to make sole-source award and avoid statutory requirements for 
competition is denied where record discloses agency awarded grant, rather 
than contract, for purpose of complying with requirements of Federal 
Grant and Cooperative Agreement Act of 1977 


Policy determinations 

Bid protest is not appropriate vehicle to question determinations made 
under OMB Circular A-76 or similar documents since such determinations 
relate to Executive Branch policy matters 


Postal matters 

The authority of GAO to render binding decisions with respect to 
matters involving agency expenditures stems generally from its authority 
to adjust and settle agency accounts under section 305 of the Budget and 
Accounting Act of 1921, 31 U.S. Code 71. These settlements are final 
and conclusive upon the executive branch of the Government. 31 U.S.C. 
44 and 74. Opinions of GAO are not binding on either the U.S. Postal 
Service (USPS) or the Postal Rate Commission (PRC), since 39 U.S.C. 
410(a) and 3604(e) exempt the USPS and PRC from the provisions of 
the Budget and Accounting Act -___-_--.-2--_------- 22-25. So Saeeee 


Subcontracts 

Where prime contractor is conducting competitive procurement 
designed to develop second source for subsystem and after proposals are 
received Government encourages prime to consider alternate proposal 
from licensee of subsystem contractor, participation by Government is 
sufficient under Optimum Systems standard for General Accounting Office 
(GAO) to hear protest by potential second source against cancellation 
of solicitation and proposed award of subcontract to licensee 
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GENERAL ACCOUNTING OFFICE—Continued 

Procedure 

Litigation 

It is the policy of the General Accounting Office to decline ruling on 
matters in litigation. Hence, no action will be taken on questions of 
whether Variable Reenlistment Bonus payments may be made to mem- 
bers of the Armed Forces who (1) cancelled enlistment extension agree- 
ments on the basis of erroneous advice that they were not eligible for the 
previously authorized Variable Reenlistment Bonus, 37 U.S.C. 308 
(1970), and (2) executed new enlistment extension agreements in order 
to become eligible for the new Selective Reenlistment Bonus, 37 U.S.C. 
308 (1976), since those questions are the subject of pending litigation in 
the Federal courts 


Recommendations 

Contracts 

Public exigency 
Requirements to establish 
Priority designation status 

Because of observations that raise serious questions about propriety 
of use of priority designator as substitute for facts justifying use of 
“public exigency” negotiating authority, GAO recommends regulatory 
change. If change is not made by start of 1980 fiscal year, GAO informs 
Secretary of Defense that, in event future year D&F’s are subject of 
protests, D&F’s reciting only priority designators for competitively 
negotiated procurements involving formal proposals, contemplated 
discussions, and evaluations will bu held invalid 


Reopen negotiations 
Air Force should review whether requirement should be resolicited. 
At minimum, it should reopen competition to accord protester a reason- 
able opportunity to meet its relaxed, actual requirements, assuring that 
all parties are permitted to compete on equal basis. Erroneously awarded 
contract should be terminated if protester is selected for award 


Request for proposals 
Necessity to amend 
Changes in specifications 
Request for proposals (RFP) required Tempest certified equipment. 
After receipt of best and final offers, agency determined that no offeror 
proposed technically acceptable system that could meet Tempest certi- 
fication requirement. Agency then deleted requirement but did not 
notify competitors and other qualified offerors. General Accounting Office 
(GAO) views relaxation of requirement as substantial change in agency’s 
needs and agency’s failure to amend RFP violated applicable procure- 
ment regulations and sound procurement policy 


Reporting to Congress 
Contract matters 
Agency’s failure to follow ASPR/DAR 1-502(b)(v) raises doubt as to 
whether Government is receiving items at lowest possible. cost and 
whether integrity of competitive bidding system is being maintained. 
These considerations form basis for recommendation that contract be 
terminated for convenience of Government and requirement be resolic- 
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GENERAL ACCOUNTING OFFICE—Continued 
Recommendations—Continued 
Reporting to Congress—Continued 
Contract matters—Continued 
Corrective action requested 
Since selection decision may have been influenced by erroneous view 
that awardee was labor surplus area concern, recommendation is 
made that source selection official reconsider his decision. If it is deter- 
mined that award should have been made to protester, it is further 
recommended that contrast be terminated and award made to protester_ 
Contracting officer’s withdrawal of small business set-aside without 
notifying Small Business Administration (SBA) liaison representative, 
thereby denying SBA its right to appeal withdrawal to head of procuring 
agency, was contrary to regulation and to purpose and intent of Small 
Business Act. GAO recommends post-award referral of set-aside with- 
drawal to SBA with view toward possible termination of contract for 
convenience of the Government and resolicitation 


GENERAL SERVICES ADMINISTRATION 
Authority 
Procurement of goods and services 
Federal Supply Schedule 
Multiple award schedule contracts 
Single award for identical items 
Manufacturers’ late proposals, submitted after closing date for receipt 
of proposals and timely receipt of dealer’s proposal for ‘‘identical’’ prod- 
uct, do not constitute “only proposal received” within meaning of 
Federal Procurement Regulation 1-—3.802—1(c) which permits consid- 
eration of late proposals and may not be considered for award 


Services for other agencies, etc. 

Procurement 

Automatic Data Processing Systems 

Protest that MTC violates Brooks Act mandate that Administrator 
of General Services Administration procure ADPE in economic and 
efficient manner is denied, since Administrator is given discretion to 
develop and implement ADPE procurement policies so long as policies 
are not contrary to law or otherwise detrimental to Government’s in- 
terest, and protester has not shown either condition 


Brooks Act applicability 
Federal Judicial Center status 
Federal Judicial Center (FJC), as establishment in judicial branch, is 
“Federal agency” as term is used in Brooks Act, 40 U.S.C. 759 (1976). 
Since no law expressly exempts FJC from Brooks Act, FJC must comply 
with Brooks Act and General Services Administration’s implementing 
regulations in all automatic data processing equipment procurements_.. 350 


GIFTS 
Donations. (See DONATIONS) 





INDEX DIGEST 


GOVERNMENT LOSSES IN SHIPMENT ACT 

Insurance 

Prohibition 

Applicability 

Neither the Government Losses in Shipment Act, 40 U.S.C. 726 (1970), 
nor the Government’s general self-insurance policy prohibits Federal 
agencies from using registered mail where administratively determined 
necessary in order to obtain the “special’’ service of greater protection in 
the handling and delivery of mail rather than to obtain the insurance 
coverage also offered 


GRANTS 

Federal 

Amendment 

Appropriation availability 

ACTION ’s proposed grant modification to expand the area from which 
enrollees in-a demonstration youth employment project are drawn to 
include an additional county would not enlarge the grant’s scope because 
the statutory authority for the grant (section 348(a) of the Comprehen- 
sive Employment and Training Act of 1973, as added by the Youth Em- 
ployment and Demonstration Project Act of 1977, Pub. L. 95-93, 91 Stat. 
645, 29 U.S.C.A. 849g) and the interagency agreement with the Depart- 
ment of Labor delegating this authority to ACTION support the conclu- 
sion that the proposed amendment is necessary to carry out the original 
purpose of the grant. Accordingly, such an amendment would not require 
the obligation of current fiscal year appropriated funds 


To States. (See STATES, Federal aid, grants, etc.) 


GRATUITIES 

Enlistment bonus 

Basis for payment 

If an individual enlists in a Reserve component under the Delayed 
Entry Program with a concurrent commitment to serve in a Regular 
component for a period of at least 4 years in a skill designated as critical, 
the award level of the enlistment bonus authorized by 37 U.S.C. 308a 
(1976) must be fixed on the date of enlistment in the Delayed Entry Pro- 
gram, rather than on the date of entry on active duty. Payment of the 
bonus must, however, be contingent on the member’s qualifying and 
serving in his designated military specialty. United States v. Larionoff, 431 
U.S. 864 (1977); 52 Comp. Gen. 105 (1972) 


Selective reenlistment bonus 
Computation 
Multiplier 
Effective date 
Selective Reenlistment Bonus payments for extensions of enlistments, 
authorized by 37 U.S.C. 308 (1976), must be based on the award level 
multiplier in effect on the date the extension agreement is executed rather 
than on the date the extension agreement becomes operative, in accord- 
ance with the Supreme Court’s decision in United States v. Larionoff, 
431 U.S. 864 (1977), concerning the similar Variable Reenlistment Bonus. 
50 Comp. Gen. 515, B-175846, Oct. 4, 1972, and similar cases are over- 


HEALTH, EDUCATION AND WELFARE DEPARTMENT 
Programs 


Medicare, Medicaid, etc. (See SOCIAL SECURITY, Medicare, Medicaid, 
etc.) 
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HOLIDAYS 
Annual leave charge. (See LEAVES OF ABSENCE, Holidays) 


INDIAN AFFAIRS 

Contracting with Government 

Preference to Indian concerns 

Indian Self-Determination and Education Assistance Act does not 
require award to Indian-owned economic enterprises because statute and 
regulations call for preference “‘to the greatest extent feasible,” thus con- 
ferring broad, discretionary authority. Approval or disapproval by De- 
partment of Interior of proposed subcontract awards will not be disturbed 
by General Accounting Office unless arbitrary, capricious, or in violation 
of law or regulation 


Lumbee Indians 

Federal benefits 

Final sentence of Pub. L. No. 84-570 states that nothing in Act will 
make Lumbee Indians eligible for Federal services performed for Indians 
and that none of Federal statutes affecting Indians because of their 
status as Indians shall be applicable to Lumbee Indians. Purpose of this 
provision is to assure that Act was not used in anid of itself to acquire 
Federal benefits. However, provision does not deny to Lumbees benefits 
accorded Indians if they are otherwise entitled under the requirements of 
another Act 


Native American Programs Act 

State recognized Indian tribes 

Benefits entitlement 

Lumbee Indians are not entitled to or denied benefits of Native 
American Programs Act of 1974 (NAPA), 42 U.S.C. 2991 et seq., by 
virtue of last sentence of sec. 1, Pub. L. No. 84-570. NAPA benefits can 
be extended to, among others, public and non-profit agencies including 
governing bodies of Indian tribes on State and Federal reservations, 
and to public and non-profit private agencies serving Indian organizations 
in urban or rural non-reservation areas. Dept. of Health, Education and 
Welfare (HEW) contends this indicates congressional intent to extend 
benefits to State recognized tribes as well as to other organizations serv- 
ing Indians. Since neither statutory language nor its history gives clear 
indication of intended beneficiaries, views of agency charged with admin- 
istering statute must be given great weight. Hence, we will not object 
to determination by HEW that NAPA programs are available to State 
recognized Indian tribes such as the Lumbees 


Department of the Interior states that unless otherwise provided, 
most statutes referring to “Indians” do so within a context which ac- 
tually means “Indian tribes.’”” HEW contends that statute authorizing 
benefits to, among others, governing bodies of Indian tribes on Federal 
and State reservations (including a reservation of a State recognized 
tribe) and to public and non-profit private agencies serving Indian 
organizations in urban or rural non-reservation areas confers benefits 
on Lumbee Indians, who are a State recognized, non-reservation triber 
In absence of clear indication in language or history of Native American 
Programs Act of 1974 of intended beneficiaries, General Accounting 
Office will not object to HEW’s determination that the Lumbees are 
eligible to participate in the Act’s programs 
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INSURANCE 

Government 

Self-insurer 

Federal agencies are prohibited from using insured mai] under both 
40 U.S.C. 726 and the Government’s self-insurance policy since insured 
mail provides no “special” or “additional’’ service in addition to the 
indemnity offered. 3 Comp. Gen. 391 and 22 Comp. Gen. 832, modified _- 

Department of Interior questions the legality of appropriated fund 
expenditure by Bureau of Mines, a subordinate agency, where EEO 
officer, who lacked delegated procurement authority, procured services 
of contractors and payment was eventually made for services rendered. 
Agreements violated the prohibition against the provision of entertain- 
ment from appropriated funds and included payments for premiums on 
insurance coverage of art objects exhibited incident to National Hispanic 
Heritage Week, contrary to the longstanding policy of Government to 
assume its own risks of loss and not to purchase commercial insurance. 
The employee has been advised of the limits of his authority. In view of 
the special facts and circumstances involved, we believe no useful 
purpose will be served by taking exceptions to these payments 


Trip cancellation insurance 

Travel expense 

A member of the uniformed services purchased trip cancellation 
insurance when he purchased charter flight accommodations. It is the 
policy of the Government to insure its own risks of loss. Trip cancellation 
insurance is not a reimbursable travel expense unless it can be shown that 
the insurance is an inseparable part of a tr.el package which provides 
special or reduced fares at a savings to the Government 


INTEREST 
Back pay 
Statutory authority required 
Pursuant to 5 C.F.R. 713.217, Securities and Exchange Commission 
(SEC) adjusted employee’s complaint of discrimination by agreement to 
authorize retroactive promotion and accompanying backpay plus 
interest. The SEC has no authority to allow payment of interest. It is 
well-settled rule of law that interest may be ass2ssed against Govern- 
ment only under an express statutory authority and neither Equal 
Employment Opportunity Act of 1972 nor the incorporated provisions 
of title VII provide express authorization of intersst against Govern- 


Judgments. (See COURTS, Judgments, decrees, etc., Interest) 


INTERIOR DEPARTMENT 

National Park Service 

Concessions 

Discounts by concessioners 

Secretary of Interior has determined, and General Accounting Office 
(GAO) concurs, that provision in standard National Park Service conces- 
sion contract requiring concessioner to furnish accommodations at 
reduced rates to Federal employees in parks on official business is not in 
best interest of Government, despite reduced cost, because of risk and 
appearance of improper conflict of interest. Although generally vested 
contract rights may not be waived without consideration, GAO will 
not object to elimination of clause in question where cost saving is 
determined to be outweighed by adverse effect on Government of clause. 
40 Comp. Gen. 234, distinguished 
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JOINT VENTURES 
Status 
Firms acting as joint venturers are answerable for acts done by their 
co-venturers, or other agents, and may be found nonresponsible because 
of deficient performance by joint venture in prior procurement 


JUDGMENTS, DECREES, ETC. (See COURTS, Judgments, decrees, etc.) 


JUSTICE DEPARTMENT 

Referrals 

Compromises 

Fine or penalty assessed administratively by State or local authority 
against Federal agency for violation of local air pollution law, although 
it is claim against United States which local authority could sue to en- 
force, may not be referred to Attorney General for defense of imminent 
litigation if agency does not dispute basis for or amount of fine. Funds 
appropriated by 31 U.S.C. 724a for payment of compromise settlements, 
negotiated by Attorney General in connection with imminent litigation 
(28 U.S.C. 2414), are therefore not available to pay fine__-___________- 


LEAVES OF ABSENCE 

Annual 

Accrual 

Irregular workweek employment 

Expert appointed on an intermittent basis is not entitled to leave 
even though he was compensated for 80 hours per pay period for sub- 
stantially the full term of his employment. His work was assigned on a 
project basis and the hours at which he worked were largely within his 
discretion. Since he was not required in advance to report at a definite and 


certain time within each workweek, he is not entitled to leave as a part- 
time employee with an established regular tour of duty. He is not entitled 
to leave as a de facto full-time employee since he was not required to 
work a standard workweek -____-_______ Di cere alate in ba 


Charging 
Excess compensatory time 

Employee, who was erroneously granted compensatory time off in 
excess of the hours for which he could have received overtime pay under 
the aggregate salary limitation in 5 U.S.C. 5547, requests recredit of 47 
hours of annual leave which agency charged to recover erroneous pay- 
ments. Payments for the salary paid for excess compensatory time off 
must be recovered but are subject to waiver under 5 U.S.C. 5584 and 4 
C.F.R. Part 91. Employee’s annual leave balance may not be charged for 
compensatory time erroneously granted without employee’s consent __ _- 


House hunting trip upon transfer 

New appointees were erroneously authorized house-hunting trips from 
training site to first official station. Agency should charge employees 
annual leave for time spent on house-hunting trips. If leave charges 
result in negative leave balances, there are overpayments of pay which 
may be considered for waiver under 5 U.S.C. 5584. However, annual 
leave should not be charged for excess travel time en route to appointees’ 
first duty station required because of training -_--_-_---_-- 


308-376 O - 80 - 11 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Restored 
Administrative error determination 
National Aeronautics and Space Administration (NASA) employee 
elected to be carried on continuation-of-pay status for 45-day period 
after job-related injury pursuant to Pub. L. No. 93-416. Contrary to 
20 C.F.R. 10.200 et seg., NASA refused to continue his pay but required 
him to take leave to cover the periods of his absence attributable to the 
injury. Upon correction of his leave accounts, annual leave subject to 
forfeiture may be restored under 5 U.S.C. 6304(d) (1) (A) (1976) as leave 
lost because of administrative error. B-184008, Mar. 7, 1977, and 
B-182608, Aug. 9, 1977, distinguished___________- 


Forfeiture 

Administrative error 

Restored leave 

Approved leave was forfeited due to exigency of public business. 
Central Intelligence Agency employee’s request for restoration was 
denied by CIA because exigency determination was not made by proper 
official in advance of cancellation of leave. Employee timely requested 
leave in writing and agency’s failure to present case to proper official 
for exigency determination was administrative error which caused the 
loss of leave. Employee is entitled to restoration of forfeited leave. 5 
U.S.C. 6304(d) (1) (A) 


Retirement 
Disability 
Employee scheduled use of annual leave which was subject to forfeiture 
prior to his retirement. However, he did not use scheduled annual leave 
as he was on extended sick leave pending disability retirement. Forfeited 
leave may be restored under 5 U.S.C. 6304(d)(1)(C), since neither statu- 
tory language nor legislative history indicates that annual leave which 
is not used as result of extended sick leave pending disability retirement 
may not be restored under 5 U.S.C. 6304(d) (1) (C) 


Holidays 

Employees receiving premium compensation 

Department of the Navy asks if the intent of 56 Comp. Gen. 551 
(1977) requires deduction of leave credited under 54 Comp. Gen. 662 
(1975) but unused as of April 19, 1977, and whether related claims un- 
resolved between the dates of the two decisions are valid. Such leave 
recredited prior to April 19, 1977, remains available for use. The deter- 
mination in 56 Comp. Gen. 551 to forego collection action for lump-sum 
payments made for leave recredited, and not to require correction of 
leave records for recredited leave taken pursuant to 54 Comp. Gen. 662, 
did not validate all claims that arose or were presented for payment 
between the dates of the two decisions. Rather, it was to inform agencies 
that corrective action would not be required for actions allowing claims 
taken prior to April 19, 1977, pursuant to 54 Comp. Gen. 662 
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LEAVES OF ABSENCE—Continued 

Home leave travel of overseas employees 

Transfers 

Interior employee who satisfactorily completed an overseas tour of 
duty returned to the United States for home leave. He arranged transfer 
to AID while on home leave, effective on termination of leave. The salary 
charge to the Interior appropriation for the period of home leave was 
proper since the employee earned it as an Interior employee and it 
agreed to the effective date of the transfer 


Lump-sum payments 

De facto employees 

Claimant was hired from a certificate of eligibles and given a tempor- 
ary appointment. Later, agency discovered he had been erroneously 
appointed due to a mistake of identity. He was removed and not paid 
his accrued pay or lump-sum annual leave. Since there was no absolute 
statutory bar to appointment and no fraud or misrepresentation by 
claimant, he is entitled to unpaid compensation and lump-sum leave 
payment. Prior inconsistent cases will no longer be followed 


Military personnel 

Advance leave 

Enlistment extension prior to accrual 

Marine Corps member, who takes 19 more days of leave than he would 
accrue prior to the expiration of his first extension of enlistment, had pay 
and allowances withheld from him upon return from leave for the 19 
days pursuant to Department of Defense regulation. Although the 
member subsequently entered into a second reextension of enlistment 
which would enable him to earn more leave than the excess he used, there 


is no authority to repay him the withheld pay and allowances 


Payments for unused leave on discharge, etc. 
Additional pay not included 

An amendment to 37 U.S.C. 501(b) deleted inclusion of allowances in 
lump-sum leave payments to military members upon discharge; how- 
ever, a saving provision retained entitlement to include the allowances 
for leave accrued prior to the amendment. Although the claimant con- 
tends that the services’ regulation determining when a member will be 
charged with use of preamendment leave frustrates congressional intent 
of the saving provision, in view of the services’ authority to prescribe 
regulations for accrual and use of leave, the language and legislative 
history of the amendment, the regulation is proper 
Sick 

Recredit of prior leave 

Evidence to support claim missing 

Employee may “buy back” sick leave taken in connection with a 
job-related illness in order to receive disability compensation under 
Federal Employees’ Compensation Act, 5 U.S.C. 8101,.e¢ seg. Where 
there are no official records from which to determine amount of leave 
taken, leave may be credited and bought back on basis of secondary 
evidence determined to be acceptable by agency. Acceptable forms of 
secondary evidence include leave requests, Leave and Earnings State- 
ments, Time and Attendance Reports, personal leave records, as well as 
certificates from supervisors and timekeepers 
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LEAVES OF ABSENCE—Continued 
Without pay 
Substitution for annual and sick leave 
A Federal employee applied for disability retirement, waived military 
retired pay to increase his Civil Service annuity and spouse’s survivor 
annuity to be effective when retirement is granted, but then went on 
extended sick leave and died in that status. While the agency has dis- 
cretionary authority to place him in a leave-without-pay (LWOP) status 
because of retirement counseling errors or his misunderstanding, where 
there is nothing of record to show such counseling error or that he mis- 
understood that a sick leave status was not retirement, it would be 
improper to retroactively substitute LWOP for sick leave. B-190204, 
January 26, 1978, distinguished 
LEGISLATION 
Statutory construction. (See STATUTORY CONSTRUCTION) 


LICENSES 

State and municipalities 

Government contractors 

Prior decision under same solicitation held that, since solicitation 
contained only general statements requiring contractor to obtain all 
necessary licenses and permits, failure of proposed awardee (protester 
in present decision) to obtain State license did not require contracting 
officer to find proposed awardee nonresponsible and would not affect val- 
idity of award if made. However, prior decision did not hold that State 
license statute and threatened enforcement thereof were irrelevant, nor 
that contracting officer was required to find proposed awardce respon- 
sible as protester alleges. Decision in Inter-Con Security Systems, Inc.; 
Washington Patrol Service, Inc., B-192188, February 9, 1979, 79-1 CPD 
86, clarified 

LIENS 

By Government 

Release to property owner 

Notwithstanding doubt that valid judgment lien exists, real property 
owner’s request for release of lien under 28 U.S.C. 2410(e) on basis that 
outstanding judgment against former owner creates a cloud on title is 
denied, since applicant holds title acquired in foreclosure sale and is 
not lien holder as required by statute 


LOANS 

Disaster 

Guaranteed 

Direct sale 

SBA is not authorized under existing legislation to sell direct disaster 
loans to Federal Financing Bank on guaranteed basis either individually 
or collectively. In absence of specific statutory authority or clear ex- 
pression of congressional intent that SBA does have such authority to 
sell direct disaster loans in this manner, which, if allowed, could result 
in establishment of unlimited contingent liability against SBA without any 
congressional restraints, our Office cannot approve proposed procedure. 
Moreover, SBA’s proposal to sell these loans with 100 percent guarantees 
is not consistent with its statutory authority to guarantee maximum of 
90 percent of loans made in first instance by participating lending in- 
SUUINONS. . 50 2 tS ech ew acts sou celucecsl so tees beeen eee seem 


138 
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LOANS—Continued 

Sale 

Authority 

Small Business Administration (SBA) does have authority to issue 
certificates to Federal Financing Bank (FFB) evidencing ownership of 
group of SBA loans. Proposed financing arrangements, as well as SBA’s 
current procedure of selling individual loans to FFB with recourse, is 
sufficiently similar from legal standpoint to financing arrangements our 
Office has approved in past. Also, SBA has some authority to sell loans 
to FFB with recourse as it has to sell to other purchasers 


Small Business Administration. (See SMALL BUSINESS ADMINIS- 
TRATION, Loans) 


MEDICARE AND MEDICAID (See SOCIAL SECURITY, Medicare, Medi- 
caid, etc.) 
MILEAGE Travel by privately owned automobile 
Dependents 
Evacuation 
Employees of Padre Island National Seashore and their families were 
ordered to leave the island and travel to a place of safety due to the threat 
of a hurricane. If the agency determines that an evacuation in fact oc- 
curred under its regulations, employees would be entitled to mileage for 
dependent transportation by private automobiles incident to the evac- 
uation 


More than one employee traveling 
Reimbursement basis 

Where an employee utilizes a privately owned vehicle as a matter of 
personal preference when such use is not determined to be advantageous 
to the Government, the employee’s total reimbursement for the travel is 
limited to the total constructive cost of appropriate common carricr 
transportation. In the computation of the constructive costs, the em- 
ployee is not entitled to include the cost by common carrier of trans- 
porting other Government employees who accompany the employee on 
the trip to determine maximum reimbursement when there is no order or 
administrative approval of additional payment 


MILITARY PERSONNEL 

Acceptance of foreign presents, emoluments, etc. 

Foreign government employment 

Prohibition 

The withholding of retired pay from a member of the uniformed serv- 
ices employed by a foreign government without the consent of Congress is 
based on the constitutional requirement for congressional consent to the 
receipt of emoluments from a foreign government, which requirement 
cannot be ignored. Substantial effect is given the constitutional mandate 
by withholding retired pay in an amount equal to the foreign emolu- 
ments received. The basis for the rule is that the emoluments are deemed 
accepted on behalf of the United States 
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MILITARY PERSONNEL—Continued 

Acceptance of foreign presents, emoluments, etc.—Continued 

Foreign government employment—Continued 

Prohibition—Continued 

A retired Regular Army officer residing in Israel who has dual Israeli/ 
United States citizenship is subject to service in the Israel Defense 
Forces, the Israeli armed force. Such service in a foreign armed force by 
a retired Regular Officer appears inherently inconsistent with his posi- 
tion as a Regular Army officer, as well as being prohibited (without con- 
gressional consent) by Article I, section 9, clause 8 of the Constitution of 
the United States. Thus, service in the foreign armed force would make 
his status as a retired Army officer very doubtful. Retired pay may not 
be paid to him without authorizing legislation 


Military allowances 
Status 

The prohibition against receipt of emoluments ‘‘of any kind whatever” 
from a foreign government by retired member of the uniformed services, 
under Article I, section 9, clause 8 of the Constitution, includes forms of 
compensation other than salary, such as free transportation, household 
goods shipments, housing allowances, etc. To determine the amount to be 
withheld from a member on account of such emoluments, they should be 
fairly valued considering the actual value of the emolument received 


Retired pay adjustment 
Pub. L. 95-105 effect 

Section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, granting consent of Congress to the acceptance of foreign civil 
employment by certain officers of the United States, as required by 
Article I, section 9, clause 8 of the Constitution, cannot be retroactively 
applied to retirement pay withheld from an officer for a period he was 
employed by a foreign state without such consent which occurred prior 
to the effective date of section 509 

The consent of Congress to the acceptance of foreign civil employment 
and compensation by certain retired members of the uniformed services, 
as required by Article I, section 9, clause 8 of the Constitution, is granted 
in section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, which consent is conditioned upon approval of the employment by 
the Secretary of State and the Secretary of the service concerned. Such 
approval is only effective prospectively from the date it is granted and 
may not be made retroactively to authorize foreign employment and 
compensation received before the approval is granted. However, once 
approval is granted withholding of retired pay may be terminated and 
the payment of retired pay resumed on the date of approval 


Allowances 
Quarters. (See QUARTERS ALLOWANCE) 


Enlistments 
Bonus. (See GRATUITIES, Enlistment bonus) 


Family separation allowances. (See FAMILY ALLOWANCES, Separation) 
Gratuities. (See GRATUITIES) 
Leaves of absence. (See LEAVES OF ABSENCE, Military personnel) 


Medical officers 
Pay. (See PAY, Medical and dental officers) 
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MILITARY PERSONNEL—Continued 
National Guard. (See NATIONAL GUARD) 


Pay 
Retired. (See PAY, Retired) 


Public Health Service. (See PUBLIC HEALTH SERVICE) 
Quarters allowance. (See QUARTERS ALLOWANCE) 


Record correction 

Retirement status 

Disability in lieu of years of service 
Income tax refund Page 

Where military records are corrected under 10 U.S.C. 1552 to show a 
portion of taxable retired pay as tax exempt disability retired pay, the 
claimant may be paid, under 10 U.S.C. 1552(c), the amounts of pay 
withheld for income taxes by the Air’Force in years for which the 
Internal Revenue Service is barred from making tax refunds by the 
applicable statute of limitations. However, while 10 U.S.C. 1552(c) 
provides for certain types of payments pursuant to correction of military 
records, it does not authorize payment for tax refunds in derogation of 
the Internal Revenue Code statute of limitations beyond monies withheld 
for taxes by the military department concerned 


Reservists 
Retired pay. (See PAY, Retired pay, Reservists) 
Retirement 
Qualifying service 
Air Force Reserve major generals who have not been eliminated for 


years of service under 10 U.S.C. 8852 prior to reaching age 60 may receive 
retirement point credit for service performed after they have attained 
retirement eligibility under Chapter 67 of title 10, U.S. Code, only if 
their retention in active status thereafter is approved by the Secretary 
under 10 U.S.C. 676 


Selective reenlistment bonus. (See GRATUITIES, Selective reenlistment 
bonus) Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 


NATIONAL GUARD 

Death or injury 

While on training duty 

Injury within scope of duties 

A National Guard member is in a travel status for medical and dis- 
ability entitlements for injury incurred while traveling to and from 
active training when he leaves his living quarters with the intention of 
going directly to the place where ordered to perform such duty and such 
travel status continues upon completion of his tour when he returns 
directly from his place of duty to his home until he has entered his living 
quarters 


NONDISCRIMINATION 
Discrimination alleged 
Contract awards 
Although protester asserts that SBA 8(a) program violates Civil Rights 
Act of 1964 because of racial discrimination, courts have held that there 
is no merit to such assertion since eligibility standard of program is not 
defined racially but by social or economic disadvantage 
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OFFICE OF MANAGEMENT AND BUDGET 

Circulars 

No. A-76 

Policy matters 
Not for GAO review 

Bid protest is not appropriate vehicle to question determinations made 
under OMB Circular A—76 or similar documents since such determina- 
tions relate to Executive Branch policy matters 


Statute v. Circular 
Judicial enforcement 
GAO view is that OMB Circular A-76, March 3, 1966, as revised— 
statement of Executive branch policy which does not have force and 
effect of law—does not create right of action in disappointed bidder to 
sue in Federal Courts to enforce its provisions 


OFFICERS AND EMPLOYEES 

Appointments. (See APPOINTMENTS) 
Back Pay Act 

Applicability 

Federal dependents’ schools employees 

Persons employed to work at Federal dependents’ schools are subject 
to all laws pertaining to Government employment except those for which 
an exemption is expressly authorized under 20 U.S.C. 241(a) (1976); 
therefore, school employees are covered by the Back Pay Act of 1966, 
5 U.S.C. 5596 


Compensation. (See COMPENSATION) 
Conflict of interest statutes 

Award of Government contracts 

Propriety 

Because issue of control is separate from issue of ownership for pur- 
pose of applying FPR, General Accounting Office (GAO) questions pro- 
priety of procuring agency’s determination of substantial ownership by 
comparing percent of stock owned by Government employees with per- 
cent of stock owned by other individuals in protester. GAO believes that 
determination of substantial ownership for purposes of FPR should be 
made solely on basis of relationship of amount of Government employee 
stock to total amount of stock in protester. Nevertheless, if General 
Services Administration intends different meaning of substantial owner- 
ship, GAO suggests amending FPR to clarify any such meaning-_-__-_ 802 


Contracting with Government 

Public policy objectionability 

Corporation 
Substantial ownership or control prohibition 
Equitable ownership consideration 

Federal Procurement Regulations (FPR) prohibit Government from 
contracting with corporations substantially owned or controlled by its 
employees. While Government employee shareholders of protester may 
have relinquished all corporate control by placing their stock in trust, 
Government employees have retained equitable ownership in protester so 
that procuring agency is justified in analyzing amount of their stock- 
holdings to determine if they constitute substantial ownership for pur- 
poses of FPR 
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OFFICERS AND EMPLOYEES—Continued 

De facto—Continued 

Compensation 

Accrued 

Claimant was hired from a certificate of eligibles and given a tem- 
porary appointment. Later, agency discovered he had been erroneously 
appointed due to a mistake of identity. He was removed and not paid 
his accrued pay or lump-sum annual leave. Since there was no absolute 
statutory bar to appointment and no fraud or misrepresentation by 
claimant, he is entitled to unpaid compensation and lump-sum leave 
payment. Prior inconsistent cases will no longer be followed 
Death or injury 

Compensation claims. (See DECEDENTS’ ESTATES, Compensation) 
Debt collections. (See DEBT COLLECTIONS) 
Debts to U.S. 

Satisfaction 

Government may not withhold current salary to satisfy general debts 
owed by employee and may not setoff against employee’s retirement 
account until employee withdraws contribution or claims annuity. Gov- 
ernment has right to setoff indebtedness administratively against annuity 
payments or refund of retirement contribution based upon common-law 
right long recognized by our Office and the courts 
Deceased. (See DECEDENTS’ ESTATES) 
Details. (See DETAILS) 


Equal employment opportunity 

Spanish-Speaking Program 

The Spanish-Speaking Program was established as a component of 
the Federal Equal Employment Opportunity Program by presidential 
proclamation on November 5, 1970. Under 42 U.S.C. 2000e-16(b), the 
Civil Service Commission promulgated Federal Personnel Manual 
letter 713-18, January 23, 1973, making the Spanish-Speaking Program 
a special emphasis area within the Federal EEO program. Accordingly, 
the Bureau of Mines, within the Department of Interior, is authorized 
to institute a Spanish-Speaking EEO program 


Federal dependents’ schools employees 

Civil service laws 

Applicability 

Under 20 U.S.C. 241(a), persons “may’’ be employed to work at 
Federal dependents’ schools without regard to certain civil service laws, 
including those pertaining to the General Schedule pay rates, but the 
provisions of such laws may nevertheless be extended to school employees 
by operation of administrative directives and contract clauses 


Hours of work 

Day defined 

Twenty-four hour period 

Army hospital has two work shifts: 0500-1330 and 1100-1930. Em- 
ployees on 1100-1930 shift, who periodically work regular shift 1 day 
and 0500-1330 shift next day, claim overtime compensation for work in 
excess of 8 hours. Definition of “‘day’’ for purposes of overtime compen- 
sation is not limited to calendar day but may be any 24-hour period. 
See 42 Comp. Gen. 195 (1962). Thus, since Army agreed through nego- 
tiated agreement to treat workday as 24-hour period from start of shift, 
employees who work more than 8 hours during 24-hour period but not 
on same calendar day are entitled to overtime compensation 
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OFFICERS AND EMPLOYEES—Continued 
Intermittent. (See OFFICERS, AND EMPLOYEES, Status, Intermittent) 


Leaves of absence. (See LEAVES OF ABSENCE) 


Moving expenses. (See OFFICERS AND EMPLOYEES, Transfers, Reloca- 
tion expenses) 


Overseas 

Home leave 

Transfers 

Interior employee who satisfactorily completed an overseas tour of 
duty returned to the United States for home leave. He arranged transfer 
to AID while on home leave, effective on termination of leave. The salary 
charge to the Interior appropriation for the period of home leave was 
proper since the employee earned it as an Interior employee and it 
agreed to the effective date of the transfer 


Overtime. (See COMPENSATION, Overtime) 
Per diem. (See SUBSISTENCE, Per diem) 


Prevailing rate employees 


Compensation. (See COMPENSATION, Wage board employees, Pre- 
vailing rate employees) 


Promotions 

Career-ladder 

Promotions not mandatory 

Provision of negotiated agreement cal ing for consistent and equitable 
application of merit promotion principles does not constitute a nondis- 
cretionary agency policy requiring agency to make promotions at any 
specified time or under specified criteria. The inclusion of a provision in 
a negotiated agreement does not automatically make it nondiscretion- 
ary for purposes of the Back Pay Act. A nondiscretionary provision for 
such purposes is defined at 5 C.F.R. 550.802(d) to mean one requiring an 
agency to take prescribed action under stated conditions or criteria. 
55 Comp. Gen. 42 is distinguished 


Retroactive promotions 
Backpay 

Promotion of employee in career-ladder position was delayed because 
the promotion request was clerically misplaced before it reached the 
authorized official. Arbitrator’s finding of administrative mistake does 
not itself provide a basis for award of backpay to grievant. In the absence 
of a nondiscretionary requirement mandating promotion within a par- 
ticular time frame or in accordance with specified criteria, loss of pro- 
motion request prior to approval by authorized official does not consti- 
tute such administrative error as will support award of retroactive 
promotion and backpay 


Compensation. (See COMPENSATION, Promotions) 

Quality step increases 

Action erroneously filed a supervisor’s insufficiently documented 
recommendation of a Quality Step Increase (QSI) for an employee, thus 
causing a delay in the granting of the QSI. Retroactive granting of the 
QSI may not be made since Action had discretion to grant it and em- 
ployee had no vested right to it at a particular time under statute or 
agency regulation 
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OFFICERS AND EMPLOYEES—Continued 

Promotions—Continued 

Retroactive 

Administrative delay 

Employee grieved due to delay in processing promotion papers. 
Grievance Examiner found that although promotion papers reached 
personnel office and were acted upon by classification officers prior to 
beginning of new pay period, grievant’s papers were not approved by 
Personnel Officer until after beginning of new pay period. Grievance 
Examiner concluded that classification officer acted for Personnel Officer 
and ordered retroactive promotion. Award may not be implemented 
since agency regulations de’egate authority to approve promotions to 
Personnel Officer and he has not further delegated that authority in 


Temporary 
Detailed employees 

Employee was detailed from her excepted service position to higher 
grade competitive service position for 2 years without prior approval 
from Civii Service Commission. Commission Rule VI requires that em- 
ployee serving under excepted appointment shall be assigned to competi- 
tive service position only with prior approval of Commission. Therefore, 
although employee was improperly placed in overlong detail she may not 
receive retroactive temporary promotion. Our Turner-Caldwell and 
Rankin decisions make it clear that if certain regulatory requirements 
concerning an employee’s entitlement to retroactive temporary promo- 
tion are not met there is no entitlement to retroactive temporary pro- 
motion 


Employee, who was temporarily promoted to higher grade position for 
120 days, was returned to former grade but was then immediately de- 
tailed to same higher level position for additonal 132 days. Under Turner- 
Caldwell decisions employee must be detailed to higher level position 
without compensation of higher level position for 120 days before en- 
titlement to temporary promotion begins on 121st day. Therefore, the 
period employee served on temporary promotion may not be included 
in computation of detail 


A retired civilian employee of the Air Force claims retroactive tem- 
porary promotion and accompanying backpay under Turner-Caldwell, 
56 Comp. Gen. 427 (1977), incident to details to higher grade military 
positions. There is no entitlement to backpay as the employee could not 
have been temporarily promoted into the military position. The Turner- 
Caldwell remedy is only available where the employee was able to satisfy 
the requirements for a retroactive temporary promotion 


Classification downgrade effect 

A Federal employee appointed to a GS-13 position is detailed to per- 
form duties of a GS-14 position and becomes entitled to a temporary 
promotion and backpay under 55 Comp. Gen. 539 (1975). Where the 
position is classified downward during the detail, and since an occupant 
of a position may only receive the salary authorized for that position, if 
the employee continues on the detail after it is reclassified downward to a 
GS-13 level, he may not continue to receive the pay at the higher level on 
and after the reclassification effective date 


Page 





932 INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 

Promotions—Continued 

Temporary—Continued 

Retroactive 

Employee was detailed from her excepted service position to higher 
grade competitive service position for 2 years without prior approval 
from Civil Service Commission. Commission Rule VI requires that 
employee serving under excepted appointment shall be assigned to com- 
petitive service position only with prior approval of Commission. There- 
fore, although employee was improperly placed in overlong detail she 
may not receive retroactive temporary promotion. Our Turner-Caldwell 
and Rankin decisions make it clear that if certain regulatory require- 
ments concerning an employee’s entitlement to retroactive temporary 
promotion are not met there is no entitlement to retroactive temporary 
promotion 


Status 

Intermittent employees 

Expert appointed on an intermittent basis is not entitled to leave even 
though he was compensated for 80 hours per pay period for substantially 
the full term of his employment. His work was assigned on a project basis 
and the hours at which he worked were largely within his discretion. 
Since he was not required in advance to report at a definite and certain 
time within each workweek, he is not entitled to leave as a part-time 
employee with an established regular tour of duty. He is not entitled to 
leave as a de facto full-time employee since he was not required to work a 
standard workweek 


Temporary 

Cancellation of appointment 

Civil Service Commission (CSC) directed cancellation of employee’s 
temporary appointment at GS-6 level because of violation of CSC re- 
quirements. Since employee has basic qualification for appointment and 
appointment was not contrary to law it was voidable only and corrective 
action as ordered by CSC is prospective only. Employee is entitled to all 
benefits of position to which appointed until separated or transferred. 
Modified in part by 58 Comp. Gen. 734 
Training 

Compensation payable 

Customs Patrol Officers who attended special training course claim 
overtime pay under the Fair Labor Standards Act (FLSA) or overtime 
or night premium pay under title 5, United States Code, for regularly 
scheduled training sessions conducted after 6 p.m. Where training quali- 
fies under exception to prohibition against payment of premium pay for 
training in 5 U.S.C. 4109(a), overtime under FLSA or overtime or night 
premium pay under title 5, United States Code, must be paid. Payment 
should be made to employees under title 5 or under FLSA, whichever 
law gives the greater benefit. 38 Comp. Gen. 363 (1958) clarified 
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OFFICERS AND EMPLOYEES—Continued 

Training—Continued 

Equal Employment Opportunity programs 

In the absence of specific authority in statute or regulations, appro- 
priated funds may not be expended to procure entertainment for Federal 
employees. Hence agencies without specific authority may not procure 
entertainment such as live ethnic music and artistic presentations, 
characterize it as training and present it in connection with EEO pro- 
grams. We will not question past agency characterizations of EEO 
program entertainment as training; however, all future entertainment 
expenses whether or not in connection with EEO programs will not be 


Expenses 
Reimbursement 

Where an employee is sent on a 2-year training assignment overseas 
under 5 U.S.C. 4109 and is authorized to have his immediate family ac- 
company him, his entitlements to travel and transportation allowances 
at Government expense on their behalf are limited to those allowances 
specifically prescribed in that section not to exceed employee’s estimated 
aggregate per diem payable, rather than those prescribed for permanent 
change-of-station assignments, since assignments for training purposes 
only are not permanent duty assignments. Since the terms “nontempo- 
rary storage of household goods” and “shipment of privately owned 
vehicles” are not allowances prescribed in that section, neither they, nor 
related costs, i.e., round-trip travel to pick up a shipped vehicle at port 
of debarkation, may be reimbursed under that section 


Transfers 

Relocation expenses 

Attorney fees 
Restrictions on reimbursement 

Employee may not be reimbursed for attorney fees assessed by lend- 
ing institution and initially characterized as part of the “loan origination 
fee’”’ unless certifying officer determines that such fees were incurred for 
the purposes specifically excluded from finance charges by Regulation Z, 
12 C.F.R. 226.4(e), are reasonable in amount, and insofar as the attorneys 
fees are sufficiently itemized to show the portion of the origination fee 
allocable to each excluded item 

Eligibility 

Employees of Postal Service contract compliance unit were trans- 
ferred to General Services Administration (GSA) incident to a transfer 
of function. They are not eligible for relocation expenses under 5 U.S.C. 
5724 and 5724a since those sections restrict reimbursement to employees 
of an agency. The term “agency,” as defined in 5721(1) and 5 U.S.C. 105, 
excludes the United States Postal Service. Therefore, individuals who 
transfer to or from the Postal Service are not eligible for relocation ex- 
penses under 5 U.S.C. 5724 and 5724a 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
House purchase 
Loan origination fee 
Itemization 
Employee may be reimbursed for $35 survey fee incident to financing 
purchase of a residence upon his relocation. Although assessed by the 
lending institution, the survey fee is expressly excluded from the defini- 
tion of a finance charge by Regulation Z, 12 C.F.R. 226.4(e) (1), the fee 
is reasonable in amount, and all-inclusive fee, initially characterized as 
a “loan origination fee,” is sufficiently itemized to show the portion 
allocable to the survey fee. See Anthony J. Vrana, B-189639, March 24, 


Recording fees 

Although assessed by the lending institution as part of a charge 
initially characterized as a “loan origination fee,’”’ employee may be 
reimbursed for recording fees if they are customarily paid by purchaser 
in the area and do not exceed amounts customarily charged in the 
locality. Federal Travel Regulations 2-6.2c. While recording fees are 
not expressly excluded from the definition of a finance charge under 12 
C.F.R. 226.4(e) they are not a condition for the extension of credit and, 
thus, are not part of the finance charge as defined by 12 C.F.R. 226.4(a) _- 


House sale 
Actual residence at time of official transfer requirement 

Entitlement to reimbursement for sale of residence incident to a 
transfer requires (under para. C14000.1-1 of 2 Joint Travel Regulations 
and para. 2-6.1 of Federal Travel Regulations) that it be the employee’s 
actual residence when he is first definitely notified of the transfer. There 
was substantial compliance where illness of the employee’s wife required 
living in an apartment pending notice of a transfer and where the em- 
ployee had not entirely vacated the house before the transfer notice. 
Reimbursement for sales expense is allowable but subject to deduction 
of any previous reimbursement for lease termination expenses 


Prior to official notice of transfer 

Residence selling expenses in anticipation of transfer from Hawaii may 
be reimbursed where illness of employee’s wife did not permit her to 
continue to live in Hawaii. There was a compelling reason for the 
transfer in the Government’s interest at the time the expenses were in- 
curred, and travel orders based on this compelling reason were subse- 
quently issued authorizing expenses. Accordingly, there was substantia! 
compliance with requirement that there be an administrative intention 
to transfer the employee when the real estate expenses are incurred. 
James A. Colyer, B-182840, February 18, 1975, modified __-----_------ 


Incident to change of official duty station 

The words “general local or metropolitan area” as used in paragraph 
2-1.5b(1) of the Federal Travel Regulations (FTR) are descriptive 
rather than restrictive. These are general criteria rather than fixed rules 
to be narrowly applied in all cases involving transfer between official 
stations which are relatively close to each other. Therefore, it does not 
follow that-for relocation to be incident to transfer of duty station it 
must invariably result in less commuting time and distance 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Relocation expenses—Continued 

House sale—Continued 
Mileage 
Effect on relocation determination 

Where the old duty station and the new duty station are located 77 miles 
apart and the employee’s residence from which he commuted daijly 43 
miles to the old station is located midway between the two stations, fact 
that employee chose to relocate to the new station, rather than continue 
to commute 45 miles daily, does not preclude a determination that the 
relocation was incident to the transfer 


New appointees 

New appointees cannot be reimbursed travel and relocation expenses 
from Washington, D.C., to next duty station. Record indicates that 
agency erroneously indicated Washington as permanent duty station in- 
stead of temporary duty station while appointees were traned for 4 
months. New appointees must bear expense of reporting to first official 
duty station and such duty station must be where major part of em- 
ployees’ duties are performed and where they are expected to spend 
greater part of time. Government is not responsible for unauthorized acts 
of its agents. Erroneous payments must be collected 


Overseas employees 
Temporary quarters 
Army employee who occupies temporary quarters for a 53-day period 
upon being transferred from Korea to Fort Sheridan, Illinois, claims 
reimbursement for the period beyond 30 days. Claim may not be allowed 


as 5 U.S.C. 5724a expressly limits reimbursement for temporary quarters 
to 30 days except where employee transfers to or from Alaska, Hawaii, 
the territories or possessions of the United States, Puerto Rico or the 
Canal Zone, for which an additional 30-day reimbursement may be 


Transferred to U.S. 

Employee, who was transferred from Ankara, Turkey, to Detroit, 
Michigan, resigned in Washington, D.C. during a debriefing and did not 
report at Detroit, is not entitled to reimbursement of traveling expenses 
of himself and wife under relocation travel order since such obligation 
does not arise until the transfer is consummated by the employee’s 
entrance on duty at his new official station. The employee’s travel 
expenses to Washington do not have to be collected since his travel may 
be considered temporary duty travel incident to his debriefing 

Air Force employee in Canal Zone, who was entitled to travel and 
transportation costs to home of record, transferred to Forest Service in 
Oregon. Air Force payments of travel and transportation expenses to 
new station before effective date of Forest Serv'ce appointment were 
proper to extent that they did not exceed constructive costs of travel 
and transportation to home of record. Principles of 46 Comp. Gen. 628 
are not limited to transfers within the Department of Defense 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Surveyor fees, reports, etc. 
House purchase and/or sale 
Employee may be reimbursed for $35 survey fee incident to financing 
purchase of a residence upon his relocation. Although assessed by the 
lending institution, the survey fee is expressly excluded from the defini- 
tion of a finance charge by Regulation Z, 12 C.F.R. 226.4(e)(1), the 
fee is reasonable in amount, and all-inc'usive fee, initially characterized 
as a “loan origination fee,’’ is sufficiently itemized to show the portion 
allocable to the survey fee. See Anthony J. Vrana, B-189639, March 24, 


The real estate listing agreement signed by a transferred employee 
incident to sale of his residence at his old duty station required payment 
of 6 percent commission on selling price, plus the applicable gross re- 
ceipts tax on the commission. Employee may be reimbursed for the tax 
paid to the broker under para. 2—6.2a, Federal Travel Regulations, if it is 
customary in area for tax to be passed through to seller. Tax should be 
viewed as part of cost of services rendered by real estate broker, since it is 
neither levied on property nor included in purchase price. 54 ai: 
Gen. 93 (1974) distinguished 


Temporary quarters 
Beginning of occupancy 

If a Federal employee’s dependents are returned from overseas to the 
United States prior to the employee’s transfer, subsistence expenses 
while occupying temporary quarters may not be paid on the basis of the 
dependents’ occupancy of temporary quarters at the time of and in con- 
nection with their early return from overseas, since the statutory provi- 
sion governing the travel of dependents in such circumstances provides 
only for the reimbursement of the dependents’ “transportation expenses” 
and does not, in addition, authorize payment of subsistence expenses. 5 
U.S.C. 5729 (1976) 


Entitlement 
If a Federal employee’s dependents are returned from overseas to the 
United States prior to the employee’s transfer, temporary quarters sub- 
sistence expenses may nevertheless be paid on their behalf when the em- 
ployee performs his permanent-change-of-station travel, provided that 
the dependents are required to occupy temporary quarters at the time of 
and in connection with the employee’s transfer. 5 U.S.C. 5724a (1976) ___- 


Employee claims additional expenses for temporary quarters sub- 
sistence. Agency denied claim because employee had already been paid 
for a house-hunting trip. Agency exercised its discretion and followed 
policy outlined in Federal Travel Regulations to reduce period for oc- 
cupying temporary quarters if house-hunting trip has been made. Even 
if method used resulted in reduced cost to Government, it does not 
furnish a basis for payment of temporary quarters subsistence. Claim 
is denied 


Temporary quarters subsistence may not be paid incident to training. 
However, transferees would be entitled to that and other relocation 
allowances incident to permanent change of station 


Page 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Relocation expenses—Continued 

Temporary quarters—Continued 
Reasonableness of amount claimed 

Transferred employee who was authorized temporary quarters sub- 
sistence expenses allowance agreed to pay mother-in-law for room and 
board of his three daughters. Agency determination that $10.50 per day 
for rooms was unreasonable is reversed as arbitrary. We find rate was 
reasonable since $10.50 was considerably less than commercial rate, 
mother-in-law experienced inconvenience by staying with neighbor, 
except when she prepared meals, cleaned house and chaperoned children, 
children expended large amount of utilities, and employee negotiated 
rate in good faith 


Subsistence expenses 
Reasonableness of meal costs 
Transferred employee, who was authorized temporary quarters sub- 
sistence expenses allowance, agreed to pay mother-in-law $22.50 for 
room and board of three children. Agency determined that expenditure 
of $12 per day for food was unreasonable since statistical data showed 
that reasonable expenditure would be $7.74 per day. Agency determina- 
tion is reversed since agency failed to consider fact that $12 amount was 
reached by preparing a sample week’s shopping list using actual market 
prices, that his mother-in-law prepared the three meals, and that em- 
ployee negotiated rate with his mother-in-law in good faith 
Time limitation 
Army employee who occupies temporary quarters for a 53-day period 


upon being transferred from Korea to Fort Sheridan, Illinois, claims 
reimbursement for the period beyond 30 days. Claim may not be allowed 
as 5 U.S.C. 5724a expressly limits reimbursement for temporary quarters 
to 30 days except where employee transfers to or from Alaska, Hawaii, 
the territories or possessions of the United States, Puerto Rico or the 
Canal Zone, for which an additional 30-day reimbursement may be 
allowed 


Time limitation 
Mandatory 

Transferred employee reported to new duty station on May 4, 1976. 
He purchased a residence there with settlement on May 5, 1978. He is not 
entitled to reimbursement of real estate expenses since applicable regula- 
tions limit maximum time for settlement to within 2 years. Error of 
agency in extending initial year to May 5, 1978, provides no authority to 
modify statutory regulations 


Training assignments 

Where an employee is sent on a 2-year training assignment overseas 
under 5 U.S.C. 4109 and is authorized to have his immediate family 
accompany him, his entitlements to travel and transportation allowances 
at Government expense on their behalf are limited to those allowances 
specifically prescribed in that section not to exceed employee’s estimated 
aggregate per diem payable, rather than those prescribed for permanent 
change-of-station assignments, since assignments for training purposes 
only are not permanent duty assignments. Since the terms “nontem- 
porary storage of household goods’ and ‘“‘shipment of privately owned 
vehicles” are not allowances prescribed in that section, neither they, nor 
related costs, i.e., round-trip travel to pick up a shipped vehicle at port of 
debarkation, may be reimbursed under that section 


308-376 O - 80 - 12 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Relocation expenses—Continued 

Training assignments—Continued 

New appointees cannot be reimbursed travel and relocation expenses 
from Washington, D.C., to next duty station. Record indicates that 
agency erroneously indicated Washington as permanent duty station 
instead of temporary duty station while appointees were trained for 4 
months. New appointees must bear expense of reporting to first official 
duty station and such duty station must be where major part of em- 
ployees’ duties are performed and where they are expected to spend 
greater part of time. Government is not responsible for unauthorized 
acts of its agents. Erroneous payments must be collected 


Transportation for house hunting 
Reimbursement basis 

Employee claims additional expenses for temporary quarters subsis- 
tence. Agency denied claim because employee had already been paid 
for a house-hunting trip. Agency exercised its discretion and followed 
policy outlined in Federal Travel Regulations to reduce period for 
occupying temporary quarters if house-hunting trip has been made. 
Even if method used resulted in reduced cost to Government, it does not 
furnish a basis for payment of temporary quarters subsistence. Claim is 
Gented’?3 . 2. PROS SR Be Re IN Ee EE SSS se 


Travel expenses. (See TRAVEL EXPENSES, Transfers) 
Travel expenses. (See TRAVEL EXPENSES) 


OVERTIME 
Compensation. (See COMPENSATION, Overtime) 


PAY 
Civilian employees. (See COMPENSATION) 
Gratuities. (See GRATUITIES) 


Medical and dental officers 

‘Variable Incentive Pay’’ 

Agreement 
Renegotiation 

An existing Variable Incentive Pay (VIP) agreement under 37 U.S.C. 
313 may not be renegotiated to a lesser commitment by executing a 
second VIP contract, even if it had been received by the proper officials. 
Terms of the first VIP contract are binding on the parties and where 
officer does not complete active service agreed to, he is subject to the 
refund provisions of the contract, 37 U.S.C. 313, and the regulations 
requiring repayment of amounts received for which service was not 
performed 


Retired 

Death of member 

Court determination 

A claim by a retired Navy member’s wife for the member’s retired pay 
accruing during the 7-year period from the date of his disappearance to 
the date he was declared dead by a State court may not be allowed since 
retired pay is payable only during the member’s life and there is no 
showing whether he was alive after his disappearance or evidence of 
when he actually died, and the State court determination appears to be 
presumptive only and does not establish that the member lived for 7 





INDEX DIGEST 


PAY—Continued 

Retired—Continued 

Foreign citizenship effect 

A retired Regular Army officer residing in Israel acquired Israeli 
citizenship by operation of Israeli law, but also remains a United States 
citizen. While the loss of United States citizenship is inconsistent with 
status as a retired Regular officer and thus results in loss of status as an 
officer and loss of entitlement to retired pay, dual Israeli/United States 
citizenship alone does not require loss of entitlement to retired pay 


Foreign employment 
Congressional consent 
Pub. L. 95-105 
Prospective application 
Section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, granting consent of Congress to the acceptance of foreign civil 
employment by certain officers of the United States, as required by 
Article I, section 9, clause 8 of the Constitution, cannot be retroactively 
applied to retirement pay withheld from an officer for a period he was 
employed by a foreign state without such consent which occurred prior 
to the effective date of section 509 


The consent of Congress to the acceptance of foreign civil employment 
and compensation by certain retired members of the uniformed services, 
as required by Article I, section 9, clause 8 of the Constitution, is granted 
in section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, which consent is conditioned upon approval of the employment by 
the Secretary of State and the Secretary of the service concerned. Such 
approval is only effective prospectively from the date it is granted and 
may not be made retroactively to authorize foreign employment and 
compensation received before the approval is granted. However, once 
approval is granted withholding of retired pay may be terminated and 
the payment of retired pay resumed on the date of approval 


As with the constitutional provision prohibiting retired military officers 
from accepting emoluments from foreign governments without congres- 
sional consent, section 509 of the Foreign Relations Authorization Act, 
Fiscal Year 1978, which grants such consent, is silent as to any sanctions 
to be applied. Thus, the rule that retired pay is to be withheld in the 
amount of the foreign emoluments received is applicable to the law 
when approval is not granted. However, when approval is granted the 
legislative history is clear that Congress intended withholding of retired 
pay to terminate and payment of retired pay be resumed effective on 
the approval date 


Foreign military service effect 

A retired Regular Army officer residing in Israel who has dual Israeli/ 
United States citizenship is subject to service in the Israel Defense 
Forces, the Israeli armed force. Such service in a foreign armed force by 
a retired Regular Officer appears inherently inconsistent with his posi- 
tion as a Regular Army officer, as well as being prohibited (without 
congressional consent) by Article I, section 9, clause 8 of the Constitution 
of the United States. Thus, service in the foreign armed force would 
make his status as a retired Army officer very doubtful. Retired pay may 
not be paid to him without authorizing legislation 





940 INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Reservists 
Eligibility 
The exceptions to the invocation of 10 U.S.C. 1406, preventing denial 
of retired pay entitlement due to erroneous written notice of entitlement, 
are limited to cases of direct fraud or misrepresentation on the part of 
the person to whom the notice is sent. Where the evidence fails to show 
that the member caused his service record to be altered or induced the 
erroneous notice to be sent, the statutory exceptions have not been met. 
A showing that the member possibly should have had reasonable doubt 
as to the propriety of the notice is insufficient to serve as a basis to deny 
entitlement to retired pay at age 60, if he is otherwise qualified__._._... 390 


Erroneous notification of eligibility 
What constitutes 

The written communication required by 10 U.S.C. 1331(d) as notice 
to a member of a Reserve component of an armed force advising that he 
has completed the years of service requirement for retired pay at age 60 
need not be in any specific format. So long as the notice is from an au- 
thorized activity of his military service and uses appropriate words ad- 
vising him that he has completed the service requirements for such 
retired pay at age 60, such notice satisfies the requirements of 10 U.S.C. 
1331(d) so as to invoke 10 U.S.C. 1406, thereby preventing denial of re- 
tired pay due to administrative error 


Survivor Benefit Plan 
Spouse 
Remarriage after age 60 
Loss of DIC eligibility 
A deceased Navy officer’s widow was receiving a reduced Survivor 
Benefit Plan (SBP) annuity because she was also entitled to Veterans 
Administration Dependency and Indemnity Compensation (DIC). She 
remarried in 1977 after reaching age 60 and thereby lost entitlement to 
DIC. Under the new provisions of 10 U.S.C. 1450(k), added by sec. 203 
of Public Law 95-397, the full SPB annuity may be restored to her upon 
repayment of retired pay contributions she received when the SBP an- 
nuity was reduced. However, under sec. 210(a) of Public Law 95-397, 
the full annuity may not be paid for months prior to October 1, 1978__ 626 


Social Security offset 

The widow of a Survivor Benefit Plan (SBP) participator, who had 
some post-1956 Social Security covered military service, became en- 
titled to Social Security payments based on the deceased member’s total 
Social Security covered earnings, including the covered military service. 
For the purpose of the reduction in her SBP annuity required by 10 
U.S.C. 1451(a) for Social Security payments attributable to military 
earnings, it is not necessary that the member acquire a fully insured 
status based solely on Social Security covered military earnings. Since 
generally Social Security payments received are enhanced by military 
covered quarters, the SBP annuity is to be reduced by the amount of 
the Social Security payment based on the member’s military service 795 
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PAY—Continued 

Retired— Continued 

Waiver for veterans benefits 

Effective date 

A retired Regular Air Force Officer employed in a Federal civilian 
position whose retired pay was subject to reduction under the Dual 
Compensation Act, 5 U.S.C. 5532, was advised by the Veterans Admin- 
istration (VA) on February 23, 1978, that he was entitled to VA dis- 
ability compensation retroactive to June 26, 1977. The officer filed a 
waiver of retired pay with the service department, pursuant to 38 U.S.C. 
3105, on March 3, 1978. Waiver of retired pay upon notification of en- 
titlement to VA compensation is effective from the earliest date of 
entitlement to VA compensation; but the additional amount due is 
payable as VA compensation, and not retired pay. Matter of Lieutenant 
Colonel Oliver B. Larson, 55 Comp. Gen. 1402 (1976), is modified 


Withholding 
Foreign employment 

Amounts of retired pay withheld from members of the uniformed 
services who accept foreign employment without congressional consent 
as required by the Constitution should be treated as though the 
members had no entitlement to them and should not be “held in 
trust” for them pending possible future congressional consent to their 
receipt 


Selective reenlistment bonus. (See GRATUITIES, Selective reenlistment 
bonus) 


Service credits 

Retention after age and service qualification 

Reserves 

Air Force Reserve major generals who have not been eliminated for 
years of service under 10 U.S.C. 8852 prior to reaching age 60 may 
receive retirement point credit for service performed after they have 
attained retirement eligibility under Chapter 67 of title 10, U.S. Code, 
only if their retention in active status thereafter is approved by the 
Secretary under 10 U.S.C. 676 


PAYMENTS 

Absence or unenforceability of contracts 

Acceptance of goods or services by Government 

Payment on quantum meruit/quantum valebant basis 

Army’s purchase of $40,000 worth of mattresses from Army and Air 
Force Exchange System, in lieu of following normal procurement pro- 
cedures, is contrary to applicable law and regulations. Since record 
indicates Army has obtained and received benefit of mattresses, payment 
may be made on quantum valebant basis upon ratification of purchase by 
appropriate contracting official. Similarly, where record is not sufficient 
to indicate propriety of Army’s obtaining services from NAFIs, payment 
for services may be made on quantum meruit basis pending resolution of 
the matter 


Even though costs incurred under contracts awarded pursuant to 
grant projects were based on cost-plus-percentage-of-cost contracting, 
contractor can be paid on quantum meruit/quantum valebat basis as agency 
has determined costs to be reasonable and Government received benefit 
of services 
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PAYMENTS—Continued 

Absence or unenforceability of contracts—Continued 

Appropriation availability 

Fiscal year appropriations 
Contract ratification v. performance date 

Payment may be made to a contractor for repair work to Government 
equipment even though formal contracting procedures were not followed 
because Government received the benefit and has specifically ratified the 
transaction. Appropriation available at time contractor was authorized 
to and actually performed the repair work should be charged, irrespective 
of fiscal year in which the transaction was ratified 


Advance 

Contracts. (See CONTRACTS, Payments, Advance) 

Prohibition 

Payments to State under Federal contract for telephone services, 
executed by contracting officer of the United States and obligating 
annual appropriation of National Guard, are subject to statutory pro- 
hibition against advance payments contained in 31 U.S.C. 529 


Contracts. (See CONTRACTS, Payments) 
In lieu of taxes. (See TAXES, Federal payments in lieu of taxes) 


PERSONAL SERVICES 
Contracts 
Federal dependents’ schools employees 
Compensation 
Rate establishment 
Section IV, Army Procurement Procedure, directed that a clause be 


included in dependents’ school personal service employment contracts 
reserving to school officials the right to amend the rate of pay in con- 
formity with the pay schedules of Department of the Army civilian 
employees performing similar duties; hence, the Fort Rucker Elementary 
School Board has the right to adopt a policy of having all clerical, jani- 
torial, and other non-teaching positions at the school classified and 
equated to comparable civil service positions for pay purposes 


POST EXCHANGES, SHIP STORES, ETC. 

Sales to Department of Defense 

Propriety 

Since basic mission of Department of Defense (DOD) nonappropriated 
fund instrumentalities (NAFIs) is to promote morale and welfare of 
military personnel and dependents, as a general proposition sale by 
NAFIs to regular DOD operating activities would be regarded as out- 
side scope of NAFIs’ proper functions except where circumstances require 
that agency obtain goods or services from NAFI and such requirement is 
properly documented and justified as sole-source procurement 
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POSTAL SERVICE, UNITED STATES i 

Audit Page 

The authority of GAO to render binding decisions with respect to 
matters involving agency expenditures stems generally from its au- 
thority to adjust and settle agency accounts under section 305 of the 
Budget and Accounting Act of 1921, 31 U.S. Code 71. These settlements 
are final and conclusive upon the executive branch of the Government. 
31 U.S.C. 44 and 74. Opinions of GAO are not binding on either the U.S. 
Postal Service (USPS) or the Postal Rate Commission (PRC), since 
39 U.S.C. 410(a) and 3604(e) exempt the USPS and PRC from the pro- 
visions of the Budget and Accounting Act 


Employees 

Transfers 

Relocation expenses 
Eligibility 

Employees of Postal Service contract compliance unit were transferred 
to General Services Administration (GSA) incident to a transfer of 
function. They are not eligible for relocation expenses under 5 U.S.C. 
5724 and 5724a since those sections restrict reimbursemeni to employees 
of an agency. The term “agency,” as defined in 5721(1) and 5 U.S.C. 105, 
excludes the United States Postal Service. Therefore, individuals who 
transfer to or from the Postal Service are not eligible for relocation 
expenses under 5 U.S.C. 5724 and 5724a 


Mails 
Government 
Insured mail 
Federal agencies are prohibited from using insured mail under both 
40 U.S.C. 726 and the Government’s self-insurance policy since insured 
mail provides no “‘special’’ or “additional” service in addition to the 
indemnity offered. 3 Comp. Gen. 391 and 22 Comp. Gen. 832, modified __ 


Registered mail 

Neither the Government Losses in Shipment Act, 40 U.S.C. 726 
(1970), nor the Government’s general self-insurance policy prohibits 
Federal agencies from using registered mail where administratively deter- 
mined necessary in order to obtain the “special” service of greater pro- 
tection in the handling and delivery of mail rather than to obtain the 
insurance coverage also offered 

Although as a matter of policy General Accounting Office (GAO) 
favors the exclusion of the cost of indemnity from the fee for registered 
mail as a cost savings to the Federal Government, GAO is not the ap- 
propriate forum to determine whether the U.S. Postal Service has au- 
thority to achieve this objective by establishing this special rate for 
Federal agencies only, to the exclusion of other users of registered mail, 
without violating the Postal Reorganization Act 


Postal rates and classifications 
Changes 
Procedures 
Where Postal Reorganization Act prescribes specific administrative 
procedures for consideration of proposed changes in mail classification 
and postal rates and fees and where question of whether a change will 
result in “undue or unreasonable discrimination among users of the 





944 INDEX DIGEST 


POSTAL SERVICE, UNITED STATES—Continued 

Postal rates and classifications—Continued 
Changes--Continued 
Procedures—Continued 

mails” or ‘‘undue or unreasonable preferences to any such user’’ is such 
a pervasive and integral part of such decisions, GAO defers to agencies 
with primary jurisdiction on such matter, the USPS and the PRC, who 
can better resolve the issue after providing for opportunity for participa- 
tion by the United States Government, as well as other users of registered 
mail, in a hearing on the record 


Page 


Services to executive agencies 

Sec. 601, Economy Act applicability 

Section 601 of Economy Act does not require Commerce Department 
to perform comparative cost analysis of plaintiff’s proposal versus cost 
of doing work via Commerce—U.S. Postal Service agreement, because 
Economy Act does not apply to agreement for furnishing property or 
services between Postal Service and executive agencies______________ 


PRESUMPTIONS (See EVIDENCE, Presumptions) 


PROCUREMENT 
Authority 
Department of Defense. (See DEFENSE DEPARTMENT, Procurement, 
Authority) 
Regulations. (See REGULATIONS) 
Solicitation for informational purposes 
Demonstration tests 
Unduly restrictive of competition 
Computers, etc. acquisition 


Procedures established for potential suppliers to demonstrate equip- 
ment were unduly restrictive because agency made no apparent effort 
either to examine whether acceptability of equipment could be estab- 
lished through simulation testing techniques as requested by protester 
or to attempt to provide access to Government equipment to facilitate 
testing. GAO recommends that protester be permitted to show accept- 
ability of equipment, particularly in view of alleged successful perform- 
ance of recent similar contract with other agency 


PROPERTY 

Private 

Damage, loss, etc. 

Military Personnel and Civilian Employees’ Claims Act of 1964 

Military Personnel and Civilian Employees’ Claims Act of 1964 pro- 
vides that claim may be allowed only if use of employee’s property under 
the particular circumstances was reasonable, useful, or proper, and if 
damage to employee’s property was not caused wholly or partly by 
employee’s negligence. Settlement is final and conclusive if statutory 
conditions are met. Claim of National Labor Relations Board employee, 
for damage to motor vehicle resulting from accident where other par- 
ticipant in accident is compensated under Federal Tort Claims Act, is 
not cognizable under Military Personnel and Civilian Employees’ Claims 
Act since settlement under Federal Tort Claims Act amounts to determi- 
nation of employee’s negligence 


Real. (See. REAL PROPERTY) 
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PROTESTS 
Contracts. (See CONTRACTS, Protests) 


PUBLIC HEALTH SERVICE 
Commissioned personnel 
Active service obligation 
Failure to complete 
Entitlements 
A commissioned officer of the’ Public Health Service who does not 
complete a term of active service to which he agreed in writing may be 
divested of entitlement to lump-sum annual leave and travel and trans- 
portation entitlements in accordance with regulations promulgated by 
the Public Health Service under 37 U.S.C. 501(g) and paragraph M6457 
of 1 Joint Travel Regulations, promulgated under 37 U.S.C. 404(b) and 


Variable Incentive Pay 

An existing Variable Incentive Pay (VIP) agreement under 37 U.S.C. 
313 may not be renegotiated to a lesser commitment by executing a 
second VIP contract, even if it had been received by the proper officials. 
Terms of the first VIP contract are binding on the parties and where 
officer does not complete active service agreed to, he is subject to the 
refund provisions of the contract, 37 U.S.C. 313, and the regulations 
requiring repayment of amounts received for which service was not 
performed 


PURCHASES 

Improper, etc. 

Disregard of ASPR/DAR 

Army’s purchase of $40,000 worth of mattresses from Army and Air 
Force Exchange System, in lieu of following normal procurement pro- 
cedures, is contrary to applicable law and regulations. Since record 
indicates Army has obtained and received benefit of mattresses, payment 
may be made on quantum valebant basis upon ratification of purchase by 
appropriate contracting official. Similarly, where record is not sufficient 
to indicate propriety of Army’s obtaining services from NAFIs, payment 
for services may be made on quantum merutt basis pending resolution of 
the matter 


Purchase orders 

Evaluation propriety 

Where vendor under Federal Supply Schedule (FSS) contract apprises 
procuring activity shortly before award that it offers ‘middle of the 
line’ equipment and procuring activity only has specifications for ven- 
dor’s “‘top of the line” equipment, procuring activity, in attempt to 
reduce procurement costs, should have attempted to obtain specifica- 
tions from vendor or General Services Administration and determine if 
“middle of the line’? equipment would satisfy Government’s legitimate 
needs. However, since vendor should have advised agency of middle of 
line equipment earlier in procurement process and offered equipment 
met agency’s minimum needs and has been delivered and installed, 
award will not be disturbed 
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PURCHASES—Continued 
Purchase orders—Continued 
Federal Supply Schedule 
Prices 
Buy American Act differential 
Applicability 
Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic bid or offer will substantially 
perform contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract pro- 
duced equipment in labor surplus area facility but facility was closed 
before purchase order was issued for equipment because regulations con- 
template contract performance in labor surplus area after issuance of 
purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 


Procurement at lowest price requirement 
Purchase of least costly dictating and transcribing systems which 
satisfied legitimate need of various field offices, as determined by agency, 
was proper procurement practice 


Mistakes 
Correction 

Contracting officer’s error detection and verification obligation with 
regard to mistake in quotation alleged after performance is measured by 
standards applicable to mistake in oral bid alleged after award. Advice 
by contracting officer that supplier’s oral quotation appeared low in con- 
junction with request for verification was sufficient to communicate both 
existence and nature, to extent known, of suspected mistake. Post-verifi- 
cation performance in accordance with purchase order creates binding 
contract and no price adjustment may be authorized on basis of error. 
Price disparity of about 35 percent does not reflect unconscionable 


Purchase order v. Intra-Army order 
Department of Defense procurement from post exchanges, etc. 

Department of Defense nonappropriated fund instrumentalities, al- 
though instrumentalities of the United States, differ from regular 
Governmental activities in that they are self-supporting, do not receive 
moneys appropriated by Congress and thus are not subject to require- 
ments of the Armed Services Procurement Act. In light of differences, 
from appropriation and procurement standpoint, between regular 
Governmental activities and nonappropriated fund instrumentalities 
(NAFIs), Army’s procurement of goods and services from NAFIs is 
tantamount to procurement from non-Governmental, commercial 
sources, so that regular purchase/delivery order, and not Intra-Army 
order, should be used 


QUARTERS 
Temporary 
Incident to employee transfers. (See OFFICERS AND EMPLOYEES, 
Transfers, Relocation expenses, Temporary quarters) 
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QUARTERS ALLOWANCE 

Basic allowance for quarters (BAQ) 

Assigned to Government quarters 

Partial allowance entitlement 

A Navy member assigned Government single-type quarters (barracks), 
and who is ineligible for regular basic allowance for quarters (BAQ) under 
37 U.S.C. 403(b), is entitled to “partial”? BAQ under 37 U.S.C. 1009(d). 
Neither the member’s temporary duty status, between permanent duty 
stations, nor his pay grade (E-4, less than 4 years’ service, or below) 
precludes him from receiving partial BAQ 


Rate payable 
Child support payments by separated or divorced member 
A member paying child support to divorced or estranged spouse who 
is also a member of the uniformed services is not entitled to an increase in 
basic allowance for quarters based upon the child support if the former or 
estranged spouse and child are provided adequate family-type quarters 
by the Government. 45 Comp. Gen. 146, overruled in part 


Civilian overseas employees 

Entitlement 

Administrative discretion 

General Accounting Office has no basis for overturning administrative 
determination, required by regulations, which fixed approved rent 
ceiling for employee’s overseas private quarters at amount below rent 
he was actually paying and thereby disqualified employee for payment 
of living quarters allowance (LQA). Governing law and regulations 
give agencies considerable discretion concerning payment of LQA and 
there is no evidence of arbitrary and capricious exercise of discretion by 
agency 


Occupancy of quarters 

Child support payments by separated or divorced member 

Basic allowance for quarters 

The basic allowance for quarters at the with dependent rate is not 
payable to a member living in adequate single-type Government quarters 
and paying child support to an estranged or divorced spouse when that 
spouse is also a service member and assigned to adequate family-type 
Government quarters. 45 Comp. Gen. 146, overruled in part 


REAL PROPERTY 

Acquisition 

Condemnation proceedings 

Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970 

Title III of the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 et seg. (1976), sets forth uniform and equitable procedures 
for the taking of real property by Federal Government or by State 
agencies receiving Federal financial assistance. Pursuant to section 305, 
provisions of Title III are mandatory, to the extent practicable, upon 
States as condition to their receipt of Federal financial assistance. Title 
III is applicable to acquisition of any interest in real property, including 
easements, even where acquisition is funded solely by local funds, if 
underlying program or project is Federally administered or assisted 
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REAL PROPERTY—Continued 

Acquisition—Continued 

Reimbursement 

Adequacy 

Nothing in the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 et seg. (1976) affects long-standing definition of just com- 
pensation which requires landowner to be put in as good shape pecuniarily 
as he or she would have been if property had not been taken. Where 
taking of easements has, in fact, benefited remainder of landowner’s 
property which was not taken, accruing benefit is to be set off against 
value of property interest actually taken. When direct benefits to 
landowner exceed value of easement taken, no monetary compensation 
is required. In our view, the Environmental Protection Agency may use 
any widely accepted appraisal method which takes both direct benefits 
and damages into account 


Nothing in the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 et seq. (1976), prevents an owner—who receives Government 
or State agency offer to purchase real property for no less than appraised 
fair market value of property—from willingly and knowingly selling 
property for less than amount offered, and the Government or State 
agency from purchasing property for lesser amount 


Relocation costs 
Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970 
Title II of the Uniform Relocation Assistance and Real Property Ac- 
quisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 et seg. (1976), is inapplicable to Federal Government or 
State agency acquisition of property for a program or project undertaken 
by a Federal agency or with Federal financial assistance, where property 
owner is not displaced or relocated as a result of such acquisition 


Easements, rights of way, etc. (See EASEMENTS, RIGHTS OF WAY, 
ETC.) 


Liens. (See LIENS) 


REGULATIONS 

Federal Procurement Regulations 

Changes 

Small business matters 
Referral to SBA for COC 
Urgency exception eliminated 

Veterans Administration contracting officer’s determination of non- 
responsibility, based on preaward survey which concluded that small 
business concern, otherwise in line for award, does not have capacity to 
perform required work, must be referred to Small Business Administra- 
tion for consideration under certificate of competency program since 
applicable law and regulations no longer allow exception to this require- 
ment based on urgency 
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REGULATIONS—Continued 

Legality 

Military personnel 

Leaves of absence 
Lump-sum payments 

An amendment to 37 U.S.C. 501(b) deleted inclusion of allowances in 
lump-sum leave payments to military members upon discharge; how- 
ever, @ saving provision retained entitlement to include the allowances 
for leave accrued prior to the amendment. Although the claimant con- 
tends that the services’ regulation determining when a member will be 
charged with use of preamendment leave frustrates congressional intent 
of the saving provision, in view of the services’ authority to prescribe 
regulations for accrual and use of leave, the language and legislative his- 
tory of the amendment, the regulation is proper 


Modification 

Review by General Accounting Office 

Under section 601(a) of the Powerplant and Industrial Fuel Use Act 
of 1978, a State Governor may designate an impacted area based on his 
finding that employment in coal or uranium production activities 
“increased for the most recent calendar year by 8 percent or more from 
the immediately preceding year.’’ Both the plain meaning of the statute 
and its legislative history support the view that “the most recent 
calendar year’’ is determined with respect to the time of the Governor’s 
finding, and not, with respect to any calendar year since 1975, of 8 per- 
cent increased employment. Final regulations of the Farmers Home 
Administration for the Energy Impacted Area Development Assistance 
Program should include an amended definition of “base year” consistent 
with this decision 


Procurement 

General Services Administration 

Legality 
Multi-award FSS contracts 
Late proposal consideration 

Manufacturers’ late proposals, submitted after closing date for receipt 
of proposals and timely receipt of dealer’s proposal for ‘identical’ 
product, do not constitute “only proposal received” within meaning of 
Federal Procurement Regulation 1-3.802-1(c) which permits considera- 
tion of late proposals and may not be considered for award 


Promotion procedures 

Approval authority 

Employee grieved due to delay in processing promotion papers. 
Grievance Examiner found that although promotion papers reached 
personnel office and were acted upon by classification officers prior to 
beginning of new pay period, grievant’s papers were not approved by 
Personnel Officer until after beginning of new pay period. Grievance 
Examiner concluded that classification officer acted for Personnel Officer 
and ordered retroactive promotion. Award may not be implemented 
since agency regulations delegate authority to approve promotions to 
Personnel Officer and he has not further delegated that authority in 
writing 
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REGULATIONS—Continued 

Promotion procedures—Continued 

Collective bargaining agreement 

Provision of negotiated agreement calling for consistent and equitable 
application of merit promotion principles does not constitute a nondis- 
cretionary agency policy requiring agency to make promotions at any 
specified time or under specified criteria. The inclusion of a provision in 
a negotiated agreement does not automatically make it nondiscretionary 
for purposes of the Back Pay Act. A nondiscretionary provision for such 
purposes is defined at 5 C.F.R. 550.802(d) to mean one requiring an 
agency to take prescribed action under stated conditions or criteria. 
55 Comp. Gen. 42 is distinguished 


RETIREMENT 

Civilian. 

Contributions 

Backpay award 
Appropriation chargeable 

Employee recovered judgment in U.S. District Court providing for 
backpay and specifically calling for payment of Government’s contribu- 
tion to Civil Service Retirement Fund. Where judgment. specifically 
provides for payment of Government’s contribution to Civil Service 
Retirement Fund or similar funds, that contribution may be paid from 
Judgment Fund created by 31 U.S.C. 724a 

Where judgment entered in favor of employee calls for payment of 
backpay, but does not specifically mention or provide for payment of 
Government’s contribution to Civil Service Retirement Fund, that 
contribution may be paid from agency appropriations. B-124720, 
May 15, 1961, overruled 


Disability 
Sick leave status 

A Federal employee applied for disability retirement, waived military 
retired pay to increase his Civil Service annuity and spouse’s survivor 
annuity to be effective when retirement is granted, but then went on 
extended sick leave and died in that status. While the agency has discre- 
tionary authority to place him in a leave-without-pay (LWOP) status 
because of retirement counseling errors or his misunderstanding, where 
there is nothing of record to show such counseling error or that he mis- 
understood that a sick leave status was not retirement, it would be 
improper to retroactively substitute LWOP for sick leave. B-190204, 
January 26, 1978, distinguished 


Military personnel 
Retired pay. (See PAY, Retired) 


SALES 
Cancellation 
Erroneous award 
Purchaser not highest bidder 
Where Government administrative error in sale of surplus property 
results in notice of award to second highest bidder, award is unau- 
thorized 
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SALES—Continued 
Legality 
Surplus sales 
Statutory presumption of validity 
Applicability 
Contract v. property interest 
Under solicitation which provides that title will not pass until removal 
of property from Government control, 40 U.S.C. 484(d) does not raise 
conclusive presumption of compliance with surplus sale procedures re- 
quired by law, since property was not removed 


SET-OFF 

Compensation, etc. due civilian employees 

Retirement deductions 

Government may not withhold current salary to satisfy general debts 
owed by employee and may not setoff against employee’s retirement 
account until employee withdraws contribution or claims annuity. 
Government has right to setoff indebtedness administratively against 
annuity payments or refund or retirement contribution based upon 
common-law right long recognized by our Office and the courts 


Contract payments 
Bankrupt contractor 
Surety v. tax debts 
Surety which completes defaulted contract pursuant to takeover 
agreement with Government is entitled to priority to contract retainages 
under performance bond over trustee in bankruptcy, assignee bank and 
Internal Revenue Service 


Government’s status 

Army, although a mere stakeholder, became liable to Miller Act 
surety where surety notified Army of unpaid claims against contractor 
and asserted its prior rights to contract retainages, but where through 
clerical error, Army mailed final payments to contractor rather than to 
surety as agreed by all parties. Surety may be paid upon submission of 
evidence that all outstanding claims have been paid and surety assigns 
to Government any right it may have to recoup erroneous payments 
made to contractor 


Statutes of limitation effect 

Employee retirement funds 

Government’s right to setoff indebtedness against annuity payments 
or refund of retirement contribution is not subject to statute of limita- 
tions on court action by Government contained in 28 U.S.C. 2415. 
Legislative history shows no intention to limit Government’s right to 
setoff indebtedness administratively without resort to courts 


SMALL BUSINESS ADMINISTRATION 
Authority 
Small business concerns 
Allocation of 8(a) subcontracts 
Determination to set aside procurement under section 8(a) of Small 
Business Act is matter for contracting agency and Small Business 
Administration, not GAO 
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SMALL BUSINESS ADMINISTRATION—Continued 

Authority—Continued 

Small business concerns—Continued 

Allocation of 8(a) subcontracts—Continued 

Determination to set-aside procurement under section 8(a) of Small 
Business Act is matter for contracting agency and SBA, and will not be 
reviewed by General Accounting Office in absence of showing of fraud 
or bad faith on part of Government officials 


‘‘Disadvantage’’ determinations 

General Accounting Office review of Small Business Administration 
(SBA) action under 8(a) program is limited to determining whether SBA 
has followed its regulations. Where firm was determined eligible and 
accepted into 8(a) program based on social disadvantage alone and law 
and regulations were subsequently changed to require both social and 
economic disadvantage, recommendation is made to SBA to review 
firm’s eligibility to determine if it should be allowed to continue to 
participate in 8(a) program or if participation should be terminated in 
accordance with present law and regulations 


Set-aside appeal authority 

Contracting officer’s withdrawal of small business set-aside without 
notifying Small Business Administration (SBA) liaison representative, 
thereby denying SBA its right to appeal withdrawal to head of procuring 
agency, was contrary to regulation and to purpose and intent of Small 
Business Act. GAO recommends post-award referral of set-aside with- 
drawal to SBA with view toward possible termination of contract for 
convenience of the Government and resolicitation 


Certification of small business concerns. (See CONTRACTS, Awards, 
Small business concerns, Certifications) 


Contracts 

Contracting with other Govt. agencies 

Subcontracting under ‘‘8(a)’’ program 
Eligibility standards 

Although protester assets that SBA 8(a) program violates Civil 
Rights Act of 1964 because of racial discrimination, courts have held 
that there is no merit to such assertion since eligibility standard of pro- 
gram is not defined racially but by social or economic disadvantage - - -- 


Loans 

Disaster 

Direct sale 

SBA is not authorized under existing legislation to sell direct disaster 
loans to Federal Financing Bank on guaranteed basis either individually 
or collectively. In absence of specific statutory authority or clear expres- 
‘sion of congressional intent that SBA does have such authority to sell 
direct disaster loans in this manner, which, if allowed, could result in 
establishment of unlimited contingent liability against SBA without 
any congressional restraints, our Office cannot approve proposed pro- 
cedure. Moreover, SBA’s proposal to sell. these loans with 100 percent 
guarantees is not consistent with its statutory authority to guarantee 
maximum of 90 percent of loans made in first instance by participating 
lending institutions 
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SMALL BUSINESS ADMINISTRATION—Continued 
Loans—Continued 
Guaranteed loan programs 
Fiscal agents 
Errors 
Where due to alleged clerical inadvertence date of note and date of 
disbursement of loan differ, it is not necessary to decide which date is 
controlling for purposes of determining whether guarantee fee was paid 
prior to default, because even assuming that default occurred prior to 
payment of guarantee fee, subsequent full payment by Borrower would 
have brought loan into fully paid, current status, thereby curing any 
existing default and enabling SBA to purchase guaranteed portion of 


Refinancing of defaulted loan 

Small Business Administration (SBA) has discretion in appropriate 
case, subject to applicable statutory or regulatory provisions, to approve 
refinancing of existing non-guaranteed loan by new SBA guaranteed loan. 
Therefore, Bank’s failure to pay guarantee fee prior to default on initial 
loan, thereby extinguishing guarantee on that loan pursuant to our 
decision B-181432, March 13, 1975, may not necessarily defeat other- 
wise valid guarantee of subsequent refinancing loan. B—181432, July 7, 
1978, modified (extended) 


Sale 
Federal Financing Bank 

Small Business Administration (SBA) does have authority to issue 
certificates to Federal Financing Bank (FFB) evidencing ownership of 
group of SBA loans. Proposed financing arrangements, as well as SBA’s 
current procedure of selling individual loans to FFB with recourse, is 
sufficiently similar from legal standpoint to financing arrangements our 
Office has approved in past. Also, SBA has same authority to sell loans 
to FFB with recourse as it has to sell to other purchasers 


SOCIAL SECURITY 

Medicare, Medicaid, etc. 

Reduction in Federal share 

Waiver 

Under section 1903 (g) of the Social Security Act, 42 U.S.C. 1396b(g), 
as amended, the Secretary may waive otherwise required reductions in 
Medicaid payments to a State if he finds that the State’s showing for the 
last quarter of calendar year 1977 was (1) on its face, satisfactorily in 
compliance with specified statutory requirements and (2) valid (ie., 
actually in compliance with those requirements). In order to have a 
satisfactory showing, subsection 1903(g) (1) (D) requires an annual on- 
site evaluation by the State. Even though the State of Colorado may have 
complied with the other requirements, the Secretary has no authority 
to grant it a waiver of reductions since he has been unable to validate 
the State’s compliance with that subsection 


308-376 O - 80 - 13 





954 INDEX DIGEST 


STATES 
Contracts with Federal Government. (See CONTRACTS, Fedleral-State 
contracts) 


Federal aid, grants, etc. 

Administration 

Cost limitations 

The 3 percent administrative overhead and indirect cost limitations of 
the Pittman-Robertson and Dingell-Johnson Acts, 16 U.S.C. 669e(c) and 
777e(c) respectively, apply to costs incurred by an agency or depart- 
ment—a central service activity—of the State whose functions include 
regularly performing services not for its own constitutent elements but 
all agencies of the State. Therefore, they do not apply to costs incurred 
by the Colorado Department of Natural Resources (DNR) in providing 
services to its Division of Wildlife even though the Division may exercise 
control over its programs, since for administrative purposes it is a part 
of DNR and any services provided by DNR to it are of an intra-depart- 
mental nature 


Amendment, etc. 
Appropriation availability 

ACTION’s proposed grant modification to expand the area from 
which enrollees in a demonstration youth employment project are drawn 
to include an additional county would not enlarge the grant’s scope 
because the statutory authority for the graat (section 348(a) of the 
Comprehensive Employment and Training Act of 1973, as added by the 
Youth Employment and Demonstration Project Act of 1977, Pub. L. 
95-93, 91 Stat. 645, 29 U.S.C.A. 849g) and the interagency agreement 
with the Department of Labor delegating this authority to ACTION 
support the conclusion that the proposed amendment is necessary to 
carry out the original purpose of the grant. Accordingly, such an amend- 
ment would not require the obligation of current fiscal year appropriated 


Federal statutory restrictions 

Under section 601(a) of the Powerplant and Industrial Fuel Use Act 
of 1978, a State Governor may designate an impacted area based on his 
finding that employment in coal or uranium production activities ‘‘in- 
creased for the most recent calendar year by 8 percent or more from the 
immediately preceding year.’’ Both the plain meaning of the statute and 
its legislative history support the view that “the most recent calendar 
year’’ is determined with respect to the time of the Governor’s finding, 
and not, with respect to any calendar year since 1975, of 8 percent in- 
creased employment. Final regulations of the Farmers Home Admin- 
istration for the Energy Impacted Area Development Assistance Pro- 
gram should include an amended definition of “base year’ consistent 
with this decision 


Page 


628 





INDEX DIGEST 


STATES—Continued 

Federal aid, grants, etc.—Continued 

Matching fund activities 

Aggregation of state contributions 

Since 1967, Department of Agriculture has interpreted annual appro- 
priation provision requiring ‘minimum matching by any State of at 
least 40 per centum” as allowing accumulation of all contributions by a 
State since 1963 to determine if matching requirement for brucellosis 
program has been met. For 1979, provision was changed to require 
matching “by the States’ on a 60/40 basis. Agriculture believes this 
change authorizes aggregation of all State contributions since 1963 
rather than on State-by-State basis. Provisions in annual appropriation 
acts, unless otherwise provided, apply only to that fiscal year and neither 
language nor legislative history of these provisions support Agriculture’s 
interpretation. However, in view of longstanding practice we will not 
object to this practice for this year 


Relocation allowances and assistance 
Persons displaced by federally assisted programs 

Title II of the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. 91-646, 84 Stat. 1894, 42 U.S.C. 
4601 et seq. (1976), is inapplicable to Federal Government or State agency 
acquisition of property for a program or project undertaken by a Federal 
agency or with Federal financial assistance, where property owner is not 
displaced or relocated as a result of such acquisition 


Restrictions imposed by law 
Real property acquisition 
Title III of the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. 91-646, 84 Stat. 1894, 42 U.S.C. 
4601 et seg. (1976), sets forth uniform and equitable procedures for the 
taking of real property by Federal Government or by State agencies 
receiving Federal financial assistance. Pursuant to section 305, provisions 
of Title III are mandatory, to the extent practicable, upon States as 
condition to their receipt of Federal financial assistance. Title III is 
applicable to acquisition of any interest in real property, including ease- 
ments, even where acquisition is funded solely by local funds, if under- 
lying program or project is Federally administered or assisted 


Federal payments in lieu of taxes 

Distribution to single or special purpose districts 

Payments to units of local government under section 2(a)(1) of the 
Payments in Lieu of Taxes Act of 1976, 31 U.S.C. 1601-1607, are to be 
reduced only by the amounts of payments actually received by the units 
of local government under the statutes specified in section 4 of the Act, 
31 U.S.C. 1604. Thus, Federal revenues paid to a State under the statutes 
in section 4 and distributed by the State directly to a school district 
without being received or acted upon by a unit of local government 
should not be deducted from payments to that unit of local government 
under section 2(a)(1) of the Act, 31 U.S.C. 1602(a)(1). Payments to 
other single or special purpose districts should be treated in a similar 
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STATES—Continued 
License, permit, etc. fees 
Federal agency liability Page 
Section 404(t), Federal Water Pollution Control Act, as amended, re- 
quires Federal agencies to comply with State substantive or procedural 
requirements governing discharge in navigable waters of dredged material 
to same extent as ‘‘any person.” Section 67, Pub. L. No. 95-217. Federal 
agencies must get permits if required by State for activity in question, 
whether or not State has taken over from United States administration 
of program for issuance of dredging permits. In present case, however, 
Wisconsin permit requirement does not pertain to dredging activities. 
Therefore, section 404(t) does not apply and permit fee may not be 


In the absence of express Presidential exemption, the 1977 Amend- 
ment to section 118 of the Clean Air Act requires Federal facilities to 
abide by State and local laws regarding abatement and control of pollu- 
tion, to same extent as nongovernmental entity, including obtaining 
permits and paying associated fees. Therefore Air Force must pay per- 
mit fee to municipal air pollution control authority for operation of 
equipment which would be subject to municipality’s air pollution con- 
trol regulations if operated by nongovernmental entity 244 


STATUTES OF LIMITATION 

Claims 

Date of accrual 

Compensation payments 
Back pay 

Employee of Federal Aviation Administration alleges he was detailed 
to a higher grade position from July 1968 to July 1969. Employee’s claim 
is barred by the statute of limitation which precludes consideration of 
a claim not received in our Office within 6 years after the date first ac- 
crued. Claim accrues on the date services in question were performed, not 
on the date that Turner-Caldwell was decided. 50 Comp. Gen. 607 and 
34 Comp. Gen. 605, distinguished______._..______..2-2-2-._- 5 5d 


Ten year period for filing 
Reduced to six 
Time limit for filing claims in General Accounting Office was changed 
from 10 to 6 years effective July 2, 1975, and claims received on that 
date which accrued prior to July 2, 1969, are barred________________- 


Set off right after action barred. (See SET-OFF, Statutes of limitation 
effect) 


STATUTORY CONSTRUCTION 
General and specific statutes 
Precedence 
Federal Reserve Act, as amended, expressly excepts the appointment 
and compensation of all employees of the Board of Governors, Federal 
Reserve System, from the provisions of the civil service laws and 
regulations. The Act must be given priority over a subsequently enacted 
statute applicable to Federal agencies generally, absent a clear indication 
that the Congress intended otherwise. Hence, the provisions of Civil 
Service Reform Act of 1978 establishing a Senior Executive Service do 
not apply to the employees of the Board. ---_---.------------------ 
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STATUTORY CONSTRUCTION—Continued 

Legislative intent 

Typographical errors 

Public Law 95-480 appropriates $36,606,000 for the Office of Inspector 
General, Department of Health, Education,-and Welfare, despite con- 
vincing evidence in legislative history showing that each House of 
Congress passed bill appropriating $1,000,000 less and that figure in 
enrolled bill was the result of typographical error. Enrolled act, signed 
by the Speaker of the House of Representatives and the President of 
the Senate, and approved by the President of the United States, is 
conclusive evidence of the contents of a law passed by Congress 


STORAGE 

Household effects 

Overseas employees 

Nontemporary i 

Where an employee is sent on a 2-year training assignment overseas 
under 5 U.S.C. 4109 and is authorized to have his immediate family 
accompany him, his entitlements to travel and transportation allowances 
at Government expense on their behalf are limited to those allowances 
specifically prescribed in that section not to exceed employee’s estimated 
aggregate per diem payable, rather than those prescribed for permanent 
change-of-station assignments, since assignments for training purposes 
only are not permanent duty assignments. Since the terms “nontempo- 
rary storage of household goods” and “shipment of privately owned 
vehicles” are not allowances prescribed in that section, neither they, nor 
related costs, i.e., round-trip travel to pick up a shipped vehicle at port 
of debarkation, may he reimbursed under that section 


SUBCONTRACTS 
Generally. (See CONTRACTS, Subcontracts) 


SUBSISTENCE 

Per diem 

Actual expenses 

Fractional days 
Ten hours or less 

Employee, whose duty station is in New York City, traveled to high- 
rate geographical area, Newark, New Jersey, from his home in Brooklyn, 
New York. Period of travel was less than 10 hours and he is not entitled 
to reimbursement of $2.75, cost of lunch incurred in Newark. Restriction 
in para. 1-7.6d(1), Federal Travel Regulations (FTR), that per diem is 
generally not allowable for periods of travel of 10 hours or less in a 
calendar day has application to employee being reimbursed actual sub- 
sistence expenses for travel to a high-rate geographical area. See FTR 
para. 1—-8.la. B—184489, April 16, 1976, distinguished__-_-_-- a 


Delays 
Awaiting transportation 
Excursion rates 

For purposes of qualifying for per diem a member of the uniformed 
services may be considered to be in a travel status for the extra time 
required to take advantage of a reduced air fare if it can be shown that 
the increased travel time will not interfere with the performance of 
official business, is not for personal convenience, and the cost of the 
extra per diem when added to the cost of the reduced fare does not 
exceed what the Government would have been required to pay had the 
reduced fare not been used__-_-- 
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SUBSISTENCE—Continued 

Per diem—Continued 

Overseas employees 

Dependents 
Prior to employee’s transfer 

If a Federal employee’s dependents are returned from overseas to the 
United States prior to the employee’s transfer, subsistence expenses 
while occupying temporary quarters may not be paid on the basis of the 
dependents’ occupancy of temporary quarters at the time of and in 
connection with their early return from overseas, since the statutory 
provision governing the travel of dependents in such circumstances 
provides only for the reimbursement of the dependents’ “transportation 
expenses” and does not, in addition, authorize payment of subsistence 
expenses. 5 U.S.C. 5729 (1976) 


Temporary duty stations 
Employee of the Drug Enforcement Agency, who was married while 
at a temporary duty (TDY) station overseas, claims reimbursement for 
wife’s-travel between TDY stations and her per diem at TDY stations. 
Employee is not entitled to reimbursement as there is no authority to 
pay travel expenses of dependent of an employee to or from a TDY 
station or to pay per diem to the dependent at a TDY station 


Rates 
Lodging costs 
Distance from temporary duty station 

The fact that an employee on a temporary duty assignment stays in a 
motel which is 74 miles from the temporary duty station, and only 25 
miles from his home, does not necessarily indicate imprudent conduct 
by the employee. Each case must be considered on its own facts. Here, 
since there is no showing of any increased cost to the Government and 
no indication that the distance impeded the employee in the perform- 
ance of his assignment, the employee should be reimbursed for his 
lodging expenses 


Training periods 
Training site status 
New hires and transferees may be authorized subsistence at Washing- 
ton, D.C., since it is a training site and not a permanent duty station. 
Rate should be that authorized by Federal Travel Regulations. In this 
connection Washington has been designated as high-rate geographic 


Transferred employees 
Temporary quarters. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses, Temporary quarters) 
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TAXES 

Federal 

Refunds 

Military records correction 
Disability in lieu of years of service Page 

Where military records are corrected under 10 U.S.C. 1552 to show a 
portion of taxable retired pay as tax exempt disability retired pay, the 
claimant may be paid, under 10 U.S.C. 1552(c), the amounts of pay 
withheld for income taxes by the Air Force in years for which the Internal 
Revenue Service is barred from making tax refunds by the applicable 
statute of limitations. However, while 10 U.S.C. 1552(c) provides for 
certain types of payments pursuant to correction of military records, it 
does not authorize payment for tax refunds in derogation of the Internal 
Revenue Code statute of limitations beyond monies withheld for taxes 
by the military department concerned 


Federal payments in lieu of taxes 

To units of local government 

Deduction propriety 

Payments to units of local government under section 2(a)(1) of the 
Payments in Lieu of Taxes Act of 1976, 31 U.S.C. 1601-1607, are to be 
reduced only by the amounts of payments actually received by the units 
of local government under the statutes specified in section 4 of the Act, 
31 U.S.C. 1604. Thus, Federal revenues paid to a State under the statutes 
in section 4 and distributed by the State directly to a school district with- 
out being received or acted upon by a unit of local govenment should not 
be deducted from payments to that unit of local government under 
section 2(a) (1) of the Act, 31 U.S.C. 1602(a) (1). Payments to other single 
or special purpose districts should be treated in a similar manner 


Relocation expenses 
Transfers 
Officers and employees. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Relocation expenses, Taxes) 


TELEPHONES 

Contract for services 

Federal-State agreements 

Advance payments 
Legality 

Advance payment of capital cost of telephone equipment under con- 
tract for telephone services with State would be in violation of 31 U.S.C. 
529, even though a State is the recipient, since services to be provided by 
State are commercial in nature 


Furnished by Government 

Without charge 

Private organizations 

Available space and services may be provided to Federal Credit Union 
Service Centers if approved by the appropriate officer or agency. 12 
U.S.C. 1770 (1976). Also, General Accounting Office will not raise legal 
objection if credit union is allowed to use desks, chairs, and office ma- 
chines without charge. However, agency funds are hereafter not available 
to furnish without charge telephone services for credit union 
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TENNESSEE VALLEY AUTHORITY 

Condemnation proceedings 

Fees 

Expert witnesses 

Generally, fees and expenses of expert witnesses appointed by the 
court in land condemnation proceedings, whether on motion of the court 
or at request of a party, are considered to be expenses of litigation and are 
therefore pursuant to Rule 706, Federal Rules of Evidence, payable by 
the litigating agency. However, where Tennessee Valley Authority 
(TVA) is the litigating agency, courts have held that costs in condem- 
nation case cannot be assessed against TVA. Courts have also held that 
costs may not be assessed against the condemnee. Since neither party 
may pay such costs, if court so orders, the Administrative Office of the 
United States Courts may pay litigation expenses from Judiciary appro- 
priations. 52 Comp. Gen. 621 (1973) will no longer be followed 


TIMBER SALES 

Contracts 

Modification 

Mutual mistake 
Reformation of contract 

Bidder is justified in placing reasonable reliance on estimates stated 
in purchaser road credit portion of timber sale contract; if, as here, 
agency negligently states unreasonable estimate for road clearing, 
mutual mistake as to accuracy of estimate exists and reformation of 
contract to allow additional compensation for doing required clearing 
work is proper. Prior denial of claim is reversed; decision in B—193399, 
Dec. 5, 1978, overruled 


TORTS 

Claims under Federal Tort Claims Act 

Private property damage, etc. 

Settlement 
Effect 

Military Personnel and Civilian Employees’ Claims Act of 1964 
provides that claim may be allowed only if use of employee’s property 
under the particular circumstances was reasonable, useful, or proper, 
and if damage to employee’s property was not caused wholly or partly by 
employee’s negligence. Settlement is final and conclusive if statutory 
conditions are met. Claim of National Labor Relations Board employee, 
for damage to motor vehicle resulting from accident where other partic- 
ipant in accident is compensated under Federal Tort Claims Act, is not 
cognizable under Military Personnel and Civilan Employees’ Claims 
Act since settlement under Federal Tort Claims Act amounts to deter- 
mination of employee’s negligence 


Wrongful death 

Wrongful death judgment against United States for $373,431, appor- 
tioned equally by court among four heirs, is subject to interest limitations 
in 31 U.S.C. 724a (applied as it existed at time of judgment, prior to 
1977 amendment), since each judgment beneficiary received severable 
and distinct amount less than $100,000 
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TRANSPORTATION 

Automobiles 

Authority 

Employee transferred in August 1977 from San Diego, California, to 
Denver, Colorado, drove to new station. Although authorized the use of 
a second automobile, his wife and children traveled by air and shipped the 
second car by commercial carrier. The transportation costs of the de- 
pendents and automobile plus per diem are less than the constructive 
entitlement of the dependents’ travel by automobile. In the absence of 
specific statutory authorization required by 5 U.S.C. 5727(a), employee’s 
claim for the cost of shipping his privately owned vehicle from San Diego 
to Denver may not be paid 


Overseas employees 
Reimbursement basis 

Where an employee is sent on a 2-year training assignment overseas 
under 5 U.S.C. 4109 and is authorized to have his immediate family 
accompany him, his entitlements to travel and transportation allow- 
ances at Government expense on their behalf are limited to those allow- 
ances specifically prescribed in that section not to exceed employee’s 
estimated aggregate per diem payable, rather than those prescribed for 
permanent change-of-station assignments, since assignments for training 
purposes only are not permanent duty assignments. Since the terms 
“nontemporary storage of household goods” and “shipment of privately 
owned vehicles” are not allowances prescribed in that section, neither 
they, nor related costs, i.e., round-trip travel to pick up a shipped vehicle 
at port of debarkation, may be reimbursed under that section 


Freight 

Charges 

Delivery requirement 

Since there is no indication in legislative history that Congress in 
amending the Shipping Act, 1916, intended to repeal statutory and regu- 
latory scheme which on shipments moving under Government bills of 
lading requires delivery to destination to earn freight charges, contrary 
provisions in carrier’s LASH bill of lading are ineffective to support 
payment of additional freight charges 


More than one rate applicable 
Where either of two rates may be applied the shipper is entitled to the 
rate which produces the lowest charges on the shipment 


Mileage basis payment. (See MILEAGE) 
Rates 

Intrastate 

Applicability 

United States and carrier may contract independently of tariff filed 
with State regulatory commission although, in absence of contract, tariff 
applies. Government officers have no authority to contract for inter- 
state or intrastate transportation at rates higher than those available 
to the general public for the same or similar services 
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TRANSPORTATION—Continued 

Rates—Continued 

Special agreements 

Special v. tariff rates 

United States and carrier may contract independently of tariff filed 
with State regulatory commission although, in absence of contract, tariff 
applies. Government officers have no authority to contract for interstate 
or intrastate transportation at rates higher than those available to the 
general public for the same or similar services_-_______--.----------_- 


Travel agencies 

Restriction on use 

A member of the uniformed services, to take advantage of a low cost 
charter flight, purchased transportation for official travel with personal 
funds from a travel agency. Since traveler was not aware of the regula- 
tion which precludes use of travel agencies he may be reimbursed an 
amount not exceeding the cost of the transportation if it had been 
purchased directly from the carrier 


TRAVEL EXPENSES 

Air travel 

Excursion rates 

Delay in travel to obtain 

For purposes of qualifying for per diem a member of the uniformed 
services may be considered to be in a travel status for the extra time 
required to take advantage of a reduced air fare if it can be shown that 
the increased travel time will not interfere with the performance of 
official business, is not for personal convenience, and the cost of the 
extra per diem when added to the cost of the reduced fare does not ex- 
ceed what the Government would have been required to pay had the 
reduced fare not been used 


Fly America Act 
Applicability 
Requirement to use U.S. Flag air carriers unless those carriers are 
“unavailable” applies to Government invitees even though traveler is 
unaware of statutory provisions and inviting agency fails to make 
proper travel arrangements. 49 U.S.C. 1517 


Foreign air carriers 
Reimbursement basis 

Where U.S. air carriers were available from last point of official 
business, but where traveler combined personal business with his return 
travel and used a train and a foreign air carrier for segments of the 
journey, the traveler may not be reimbursed travel expenses representing 
revenues diverted from U.S. air carriers to foreign air carriers. Using the 
fare proration method set forth in 56 Comp. Gen. 209 (1977), the Fly 
America Act penalty is determined by subtracting the rail fare from the 
amount of revenues lost by U.S. air carriers determined under that 
formula 


Employee who transferred to Korea ‘n May 1975, ind rectly routed 
his trave: by way of Paris, and used foreign airlines for all or a portion 
of his travel may be reimbursed for constructive air fare w thout penalty 
for travel by foreign air carrier. For the period foliowing enactment of 
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TRAVEL EXPENSES—Continued 
Air travel—Continued 
Foreign air carriers—Continued 
Reimbursement basis—Continued 
49 U.S.C. 1517, but prior to the issuance of guidelines on June 17, 1975, 
we have not penalized employees for use of foreign air carriers unless an 
agency regulation specifically requires the assessment of a penalty 


Constructive travel costs 

Computation 

Where an employee utilizes a privately owned vehicle as a matter of 
personal preference when such use is not determined to be advantageous 
to the Government, the employee’s total reimbursement for the travel is 
limited to the total constructive cost of appropriate common carrier 
transportation. In the computation of the constructive costs, the em- 
ployee is not entitled to inc'ude the cost by common carrier of transport- 
ing other Government employees who accompany the employee on the 
trip to determine maximum reimbursement when there is no order or 
administrative approval of additional payment 


Dependents. (See TRANSPORTATION, Dependents) 
Fares 

Taxicabs 

Between residence and headquarters 
Outside regular working hours 

Paragraph 1-2.3e of the Federal Travel Regulations (FTR) was not 
intended to authorize payment of taxicab fares where the use of public 
transportat’on is merely ‘nconvenient. Commuting on other than the 
employee’s regular schedule involves a degree of additional inconvenience 


and for an employee who regularly uses public transportation, the most 
common form of inconvenience is variation in bus or train schedules. 
The requirement of FTR para. 1-2.3e of infrequency of scheduled public 
transportation is not satisfied by a mere showing that public transporta- 
tion is not as readily available as at the height of rush hour 


The authority of FTR para. 1-2.3e to reimburse taxicab fares when 
an employee who is dependent on public transportation is required to 
work overtime is intended to be exercised only in limited situations 
under stringent agency controls. An employee with a Monday-through- 
Friday workweek required to work overtime on weekends until 5:30 p.m., 
and to commute from work in the early evening hours corresponding to 
the time he normally commutes from work to home, may not be author- 
ized taxicab fare on the sole basis that in the winter his travel occurs 
after sunset. Such factors as added risk and curtailment of public 
transportation would be for consideration 


First duty station 

Rule 

New appointees cannot be reimbursed travel and relocation expenses 
from Washington, D.C., to next duty station. Record indicates that 
agency erroneously indicated Washington as permanent duty station 
instead of temporary duty station while appointees were trained for 4 
months. New appointees must bear expense of reporting to first official 
duty station and such duty station must be where major part of employ- 
ees’ duties are performed and where they are expected to spend greater 
part of time. Government is not responsible for unauthorized acts of its 
agents. Erroneous payments must be collected 
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TRAVEL EXPENSES—Continued 
First duty station—Continued 
Training duty prior to reporting 
New hires who traveled to training sites en route to first duty station 
may be authorized travel expenses in excess of what would have been 


incurred in traveling direct from employees’ homes to their first duty 
station 


Leaves of absence 

Temporary duty 

Notice of duty prior to leave 

Employee scheduled annual leave for vacation in Toronto, Canada, 
and made the necessary plans. Before departure from his permanent 
duty station (Boulder) he was directed to perform temporary duty in 
Norfolk before returning to his headquarters. Employee is entitled to be 
reimbursed the cost of his actual expenses not to exceed the cost of direct 
round-trip travel between headquarters and temporary duty point_-_- 


Military personnel 

Temporary duty 

Mode of transportation propriety 

A member of the uniformed services, to take advantage of a low cost 
charter flight, purchased transportation for official travel with personal 
funds from a travel agency. Since traveler was not aware of the regula- 
tion which precludes use of travel agencies he may be reimbursed an 
amount not exceed ng the cost of the transportation if it had been 
purchased directly from the carrier 


Miscellaneous expenses 

Insurance premiums 

A member of the uniformed services purchased trip cancellation in- 
surance when he purchased charter flight accommodations. It is the 
policy of the Government to insure its own risks of loss. Trip cancellation 
insurance is not a reimbursable travel expense unless it can be shown 
that the insurance is an inseparable part of a travel package which 
provides special or reduced fares at a savings to the Government 


Overseas employees 
Separation 
Failure to negotiate transportation agreement 
Reimbursement entitlement 
Local hire overseas who did not sign a transportation agreement at the 
time of hire is not entitled to reimbursement of transportation expenses 
to his home of record in the United States at the time of his separation_ 


Transfers 
Agency within U.S. 

Air Force employee in Canal Zone, who was entitled to travel and 
transportation costs to home of record, transferred to Forest Service in 
Oregon. Air Force payments of travel and transportation expenses to 
new station before effective date of Forest Service appointment were 
proper to extent that they did not exceed constructive costs of travel and 
transportation to home of record. Principles of 46 Comp. Gen. 628 are 
not limited to transfers within the Department of Defense 
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TRAVEL EXPENSES—Continued 

Overseas employees— Continued 

Transfers—Continued 

Failure to report at new duty station 

Employee, who was transferred from Ankara, Turkey, to Detroit, 
Michigan, resigned in Washington, D.C. during a debriefing and did not 
report at Detroit, is not entitled to reimbursement of traveling expenses 
of himself and wife under relocation travel order since such obligation 
does not arise until the transfer is consummated by the employee’s 
entrance on duty at his new official station. The employee’s travel ex- 
penses to Washington do not have to be collected since his travel may be 
considered temporary duty travel incident to his debriefing 


Private parties 
Invitational travel on Federal Government business 
Foreign air carrier use 
Requirement to use U.S. Flag air carriers unless those carriers. are 
“unavailable” applies to Government invitees even though traveler is 
unaware of statutory provisions and inviting agency fails to make 
proper travel arrangements. 49 U.S.C. 1517 


Temporary duty 

Family accompanying employee 

Employee of the Drug Enforcement Agency, who was married while 
at a temporary duty (TDY) station overseas, claims reimbursement for 
wife’s travel between TDY stations and her per diem at TDY stations. 
Employee is not entitled to reimbursement as there is no authority to 
pay travel expenses of dependent of an employee to or from a TDY 
station or to pay per diem to the dependent at a TDY station 


Transfers 

Reimbursement 

Foreign air carrier use 

Employee who transferred to Korea in May 1975, indirectly routed his 
travel by way of Paris, and used foreign airlines for all or a portion of 
his travel may be reimbursed for constructive air fare without penalty 
for travel by foreign air carrier. For the period following enactment of 
49 U.S.C. 1517, but prior to the issuance of guidelines on June 17, 1975, 
we have not penalized employees for use of foreign air carriers unless an 
agency regulation specifically requires the assessment of a penalty- --- 


Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 

Temporary assignment expenses 

New appointees cannot be reimbursed travel and relocation expenses 
from Washington, D.C., to next duty station. Record indicates that 
agency erroneously indicated Washington as permanent duty station 
instead of temporary duty station while appointees were trained for 4 
months. New appointees must bear expense of reporting to first official 
duty station and such duty station must be where major part of em- 
ployees’ duties are performed and where they are expected to spend 
greater part of time. Government is not responsible for unauthorized 
acts of its agents. Erroneous payments must be collected 


Travel agencies. (See TRANSPORTATION, Travel agencies) 
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TREASURY DEPARTMENT 
Bureau of the Mint 
Contracts with foreign governments 
Coin manufacture 
Buy American Act does not apply to Bureau of Mint purchases of 
metal for use in manufacturing coins for foreign government because such 
acquisitions are not for public use under terms of Buy American Act-__-_ 


UNIONS 

Agreements 

Legality 

Federal Labor Relations Authority requests decision whether collec- 
tive bargaining agreement provision conflicts with the Comptroller 
General’s standards for waiver contained in 4 C.F.R. Part 91. Agree- 
ment requires agency to notify employee of error within 5 days of pay- 
ment to employee or overpayment will be waived. Where agreement 
does not consider employee’s obligation to inquire as to correctness of 
payment, it is inconsistent with standards for waiver and may not be 
implemented 


VETERANS 

Compensation payments 

Retired pay 

Waiver 

A retired Regular Air Force Officer employed in a Federal civilian 
position whose retired pay was subject to reduction under the Dual Com- 
pensation Act, 5 U.S.C. 5532, was advised by the Veterans Administra- 
tion (VA) on February 23, 1978, that he was entitled to VA disability 
compensation retroactive to June 26, 1977. The officer filed a waiver of 
retired pay with the service department, pursuant to 38 U.S.C. 3105, on 
March 3 1978. Waiver of retired pay upon notification of entitlement to 
VA compensation is effective from the earliest date of entitlement to VA 
compensation; but the additional amount due is payable as VA com- 
pensation, and not retired pay. Matter of Lieutenant Colonel Oliver B. 
Larson, 55 Comp. Gen. 1402 (1976), is modified 


VEHICLES 
Transportation. (See TRANSPORTATION, Automobiles) 


VOLUNTARY SERVICES 

Officers and employees 

Waiver of portion or all of statutory salary 

Some members of the United States Metric Board desire to waive their 
compensation while other members desire to accept it but return it as a 
gift to the Board. Here the statute authorizes payment of Board mem- 
bers at a rate not to exceed the daily rate currently being paid grade 18 of 
the General Schedule. Such pay is not considered salary fixed by or pur- 
suant to statute which would preclude waiver. Also, since statute au- 
thorizes acceptance of gifts and donations, members may make gifts of 
their salary to the agency. However, the members would be liable for 
the income tax on such salary and would be entitled only to the limited 
deduction for chartitable contributions prescribed by the Internal 
Revenue Service. 57 Comp. Gen. 423 and 54 7d. 393, distinguished 


WAIVERS 
Debt collection. (See DEBT COLLECTIONS, Waiver) 
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WATER 

Pollution prevention 

Water Pollution Control Act 

State requirements 

Section 404(t), Federal Water Pollution Control Act, as amended, 
requires Federal agencies to comply with State substantive or pro- 
cedural requirements governing discharge in navigable waters of dredged 
material to same extent as ‘‘any person.” Section 67, Pub. L. No. 95-217. 
Federal agencies must get permits if required by State for activity in 
question, whether or not State has taken over from United States ad- 
ministration of program for issuance of dredging permits. In present 
case, however, Wisconsin permit requirement does not pertain to 
dredging activities. Therefore, section 404(t) does not apply and permit 
fee may not be paid 


WITNESSES 
Fees. (See FEES, Witnesses) 


WORDS AND PHRASES 
‘Adverse agency action’’ 

Protest filed with General Accounting Office (GAO) more than 10 
working days after receipt by protester of notice that another firm has 
been selected for award, despite pending protest filed with agency, is 
untimely since selection constituted adverse agency action as defined in 
GAO Bid Protest Procedures 


‘6 Agency”’ 
Employees of Postal Service contract compliance unit were trans- 


ferred to General Services Administration (GSA) incident to a transfer 
of function. They are not eligible for relocation expenses under 5 U.S.C. 


5724 and 5724a since those sections restrict reimbursement to employees 
of an agency. The term “agency,” as defined in 5721(1) and 5 U.S.C. 
105, excludes the United States Postal Service. Therefore, individuals 
who transfer to or from the Postal Service are not eligible for relocation 
expenses under 5 U.S.C. 5724 and 5724a 


‘*Base year’’ 

Under section 601(a) of the Powerplant and Industrial Fuel Use Act 
of 1978, a State Governor may designate an impacted area based on his 
finding that employment in coal or uranium production activities “‘in- 
creased for the most recent calendar year by 8 percent or more from the 
immediately preceding year.’’ Both the plain meaning of the statute and 
its legislative history support the view that “the most recent calendar 
year’’ is determined with respect to the time of the Governor’s finding, 
and not, with respect to any calendar year since 1975, of 8 percent 
increased employment. Final regulations of the Farmers Home Admin- 
istration for the Energy Impacted Area Development Assistance Pro- 
gram should include an amended definition of. “base year’’ consistent 
with this decision 


‘‘Basic ordering agreement”’ 

Procuring activity’s use of basic ordering agreement (BOA) to exclude 
previously unapproved suppliers that may be capable of furnishing 
acceptable products and to effect sole-source procurements with BOA 
contractor contravenes ASPR 3-410.2(c)(1) (1976 ed.) prohibition 
against using BOA in any manner to restrict competition 
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WORDS AND PHRASES—Continued 
‘Buy back’’ 

Employee may “buy back’’ sick leave taken in connection with a job- 
related illness in order to receive disability compensation under Federal 
Employees’ Compensation Act, 5 U.S.C. 8101, et seg. Where there are 
no official records from which to determine amount of leave taken, leave 
may be credited and bought back on basis of secondary evidence deter- 
mined to be acceptable by agency. Acceptable forms of secondary evi- 
dence include leave requests, Leave and Earnings Statements, Time and 
Attendance Reports, personal leave records, as well as certificates from 
supervisors and timekeepers 


‘*By the States’’ 

Since 1967, Department of Agriculture has interpreted annual appro- 
priation provision requiring “minimum matching by any State of at 
least 40 per centum”’ as allowing accumulation of all contributions by a 
State since 1963 to determine if matching requirement for brucellosis 
program has been met. For 1979, provision was changed to require 
matching “by the States” on a 60/40 basis. Agriculture believes this 
change authorizes aggregation of all State contributions since 1963 rather 
than on State-by-State basis. Provisions in annual appropriation acts, 
unless otherwise provided, apply only to that fiscal year and neither 
language nor legislative history of these provisions support Agriculture’s 
interpretation. However, in view of longstanding practice we will not 
object to this practice for this year 


‘*Cooperative agreement”’ 

Complaint that executive agency abandoned practice of awarding 
contracts under Federal procurement procedures in favor of grant awards 
in order to make sole-source award and avoid statutory requirements for 
competition is denied where record discloses agency awarded grant, 
rather than contract, for purpose of complying with requirements of 
Federal Grant and Cooperative Agreement Act of 1977 


‘Date the claim first accrued’’ 

Employee of Federal Aviation Administration alleges he was detailed 
to a higher grade position from July 1968 to July 1969. Employee’s 
claim is barred by the statute of limitation which precludes consideration 
of a claim not received in our Office within 6 years after the date first 
accrued. Claim accrues on the date services in question were performed, 
not on the date that Turner-Caldwell was decided. 50 Comp. Gen. 607 
and 34 Comp. Gen. 605, distinguished 


‘ ‘Day ” 

Army hospital has two work shifts: 0500-1330 and 1100-1930. Em- 
ployees on 1100-1930 shift, who periodically work regular shift 1 day and 
0500-1330 shift next day, claim overtime compensation for work in excess 
of 8 hours. Definition of ‘‘day’’ for purposes of overtime compensation is 
not limited to calendar day but may be any 24-hour period. See 42 Comp. 
Gen. 195 (1962). Thus, since Army agreed through negotiated agreement 
to treat workday as 24-hour period from start of shift, employees who 
work more than 8 hours during 24-hour period but not on same calendar 
day are entitled to overtime compensation 
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WORDS AND PHRASES—Continued 

‘*Enforced’’ separation 

Where a base closure plan requires the transfer, using Government- 
furnished transportation, of dependents to the sponsor’s next permanent 
duty station, while the sponsor remains behind to implement base closure, 
“enforced” separation exists within the contemplation of 37 U.S.C. 
427(b) (1), and the granting of Family Separation Allowance Type II, is 
authorized 


Enrolled act 

Public Law 95-480 appropriates $36,606,000 for the Office of Inspector 
General, Department of Health, Education, and Welfare, despite convinc- 
ing evidence in legislative history showing that each House of Congress 
passed bill appropriating $1,000,000 less and that figure in enrolled bill 
was the result of typographical error. Enrolled act, signed by the Speaker 
of the House of Representatives and the President of the Senate, and 
approved by the President of the United States, is conclusive evidence 
of the contents of a law passed by Congress 


‘*Federal agency’”’ 

Federal Judicial Center (FJC), as establishment in judicial branch, is 
“Federal agency’’ as term is used in Brooks Act, 40 U.S.C. 759 (1976). 
Since no law expressly exempts FJC from Brooks Act, FJC must comply 
with Brooks Act and General Services Administration’s implementing 
regulations in all automatic data processing equipment procurements-.-- 


‘‘Final’’ judgment 

Judgments against the United States awarding back pay under the 
Back Pay Act but not indicating the dollar amount to be paid are never- 
theless money judgments against the United States and therefore payable 


from the permanent appropriation established by 31 U.S.C. 724a. 
However, since an agency’s computation of back pay is subject to judicial 
review, a judgment without a dollar amount cannot be considered “‘final’’ 
for purposes of certification for payment until General Accounting 
Office has been furnished the agency’s computation together with written 
indication, administrative or judicial, that the plaintiff will accept the 
amount in satisfaction of the judgment 


‘*For public use’”’ 

Buy American Act does not apply to Bureau of Mint purchases of metal 
for use in manufacturing coins for foreign government because such 
acquisitions are not for public use under terms of Buy American Act-_--- 


‘*General local or metropolitan area’’ 

The words ‘general local or metropolitan area” as used in paragraph 
2-1.5b(1) of the Federal Travel Regulations (FTR) are descriptive 
rather than restrictive. These are general criteria rather than fixed rules 
to be narrowly applied in all cases involving transfer between official 
stations which are relatively close to each other. Therefore, it does not 
follow that for relocation to be incident to transfer of duty station it 
must invariably result in less commuting time and distance 
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WORDS AND PHRASES—Continued 
“Government as stakeholder’’ 

Army, although a mere stakeholder, became liab’e to Miller Act 
surety where surety notified Army of unpaid claims against contractor 
and asserted its prior rights to contract retainages, but where through 
clerical error, Army mailed final payments to contractor rather than t> 
surety as agreed by all parties. Surety may be paid upon submission of 
evidence that all outstanding claims have been paid and surety assigns 
to Government any right it may have to recoup erroneous payments 
made to contractor 


“Grant agreement’’ 

Complaint that executive agency abandoned practice of awarding 
contracts under Federal procurement procedures in favor of grant awards 
in order to make sole-source award and avoid statutory reguirements 
for competition is denied where record discloses agency awarded grant, 
rather than contract, for purpose of complying with requirements of 
Federal Grant and Cooperative Agreement Act of 1977 


‘‘High work’’ 

General Services Administration (GSA) questions legality of Federal 
Labor Relations Council decision requiring payment of environmental 
differential for “high work.”” GSA believes payment is unauthorized 
because of mistakes of fact concerning height of structure and existence 
of protective wall. Grievance agreement upheld by Council may be 
implemented since under Federal Personnel Manual the parties may 
determine entitlement through collective bargaining process. Further- 
more, authorization of environmental differential in the present case 
does not appear to be contrary to law or regulation or to be arbitrary or 
capricious 


‘‘Impairment”’ 

National Bureau of Standards finances operations in part by charges 
to users of its services, paid into Working Capital Fund. Earned net 
income of the Fund must be paid into Treasury annually, except that it 
“may be applied first to restore any prior impairment’’ of the Fund. 
15 U.S.C. 278b (1976). Impairments contemplated by this provision 
are operating losses. Bureau may not retain profits to offset increased 
costs—caused by inflation—of replacing equipment or facilities, nor 
can Bureau calculate depreciation of equipment and facilities based on 
replacement cost 


‘Indian tribes’’ 


‘Indians’’ 

Department of the Interior states that unless otherwise provided, most 
statutes referring to “Indians” do so within a context which actully 
means “Indian tribes.’? HEW contends that statute authorizing benefits 
to, among others, governing bodies of Indian tribes on Federal and State 
reservations (including a reservation of a State recognized tribe) and to 
public and non-profit private agencies serving Indian organizations in 
urban or rural non-reservation areas confers benefits on Lumbee Indians, 
who are a State recognized, non-reservation tribe. In absence of clear 
indication in language or history of Native American Programs Act of 
1974 of intended beneficiaries, General Accounting Office will not object 
to HEW’s determination that the Lumbees are eligible to participate in 
the Act’s programs 
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WORDS AND PHRASES—Continued 

‘‘Leader Company Procurement’’ 
Where only one firm can supply system deemed necessary, there is no 
violation of ‘‘Leader Company Procurement” regulations (DAR 4-701) - 


Lumbee Indians 

Final sentence of Pub. L. No. 84-570 states that nothing in Act will 
make Lumbee Indians eligible for Federal services performed for Indians 
and that none of Federal statutes affecting Indians because of their status 
as Indians shall be applicable to Lumbee Indians. Purpose of this pro- 
vision is to assure that Act was not used in and of itself to acquire 
Federal benefits. However, provision does not deny to Lumbees benefits 
accorded Indians if they are otherwise entitled under the requirements 
of another Act 


‘*‘Maybank Amendment’’ 

Solicitation provision permitting firm’s status as labor surplus area 
concern to be considered in case of tie bids is intended for use primarily 
in formal advertising and in negotiated procurements where award is to 
be made on basis of price. Where, however, proposals are ‘‘tied’’ based 
on evaluation of both technical and price factors, consideration of labor 
surplus area concern status would not be improper and would not in- 
volve violation of Maybank Amendment 


Most recent calendar year 

Under section 601(a) of the Powerplant and Industrial Fuel Use Act 
of 1978, a State Governor may designate an impacted area based on his 
finding that employment in coal or uranium production activities “in- 
creased for the most recent calendar year by 8 percent or more from the 
immediately preceding year.’”’ Both the plain meaning of the statute and 


its legislative history support the view that ‘‘the most recent calendar 
year” is determined with respect to the time of the Governor’s finding, 
and not, with respect to any calendar year since 1975, of 8 percent in- 
creased employment. Final regulations of the Farmers Home Adminis- 
tration for the Energy Impacted Area Development Assistance Program 
should include an amended definition of ‘“‘base year’’ consistent with this 
decision 


‘‘Negative-response’’ method 

Incident to introduction of Series EE Savings Bonds to replace 
Series E Bonds being purchased by payroll allotment, Treasury proposes 
to substitute Series EE Bonds based on a “negative-response” method, 
whereby the Series EE Bonds will be substituted unless the employee 
terminates his allotment. Since the Series EE Bonds are a continuation 
without major substantive change of the Series E Bonds, the negative- 
response method of conversion is a proper means of continuing the 
employee’s voluntary allotment under the Payroll Savings Plan. The 
proposal is approved 


‘‘Only proposal received’’ 

Manufacturers’ late proposals, submitted after closing date for receipt 
of proposals and timely receipt of dealer’s proposal for ‘‘identical’’ prod- 
uct, do not constitute “only proposal received” within meaning of Federal 
Procurement Regulation 1-3.802—1(c) which permits consideration of late 
proposals and may not be considered for award 
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WORDS AND PHRASES—Continued 
‘*Operational prototype’’ 

Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential solici- 
tation requirements. Offeror’s prior model did not meet requirement for 
operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity __ 


‘Otherwise applicable’ 
Rates and charges in intrastate tariff are ‘otherwise applicable” within 
meaning of alternation provision in tender 


Partial basic allowance for quarters 

A Navy member assigned Government single-type quarters (barracks), 
and who is ineligible for regular basic allowance for quarters (BAQ) under 
37 U.S.C. 403(b), is entitled to ‘partial’? BAQ under 37 U.S.C. 1009(d). 
Neither the member’s temporary duty status, between permanent duty 
stations, nor his pay grade (E-4, less than 4 years’ service, or below) 
precludes him from receiving partial B AQ 


Pay adjustment limitation 
‘Pay cap’’ 

Pay adjustment limitation of section 614(a) of Public Law 95-429 
applies only to those employees whose pay is adjusted by one of methods 
listed in that section. Since the pay of employees who negotiated their 
wages under section 9(b) of Public Law 92-392 is not adjusted pursuant 
to any of the methods listed, the section 614(a) limitation does not apply 
to them 


Payroll Savings Plan 

Incident to introduction of Series EE Savings Bonds to rerlace 
Series E Bonds being purchased by payroll allotment, Treasury proposes 
to substitute Series EE Bonds based on a “‘negative-response’’ method, 
whereby the Series EE Bonds will be substituted unless the employee 
terminates his allotment. Since the Series EE Bonds are a continuation 
without major substantive change of the Series E Bonds, the negative- 
response method of conversion is a proper means of continuing the 
employee’s voluntary allotment under the Payroll Savings Plan. The 
proposal is approved 


‘*Procurement contvact”’ 

Complaint that executive agency abandoned practice of awarding 
contracts under Federal procurement procedures in favor of grant 
awards in order to make sole-source award and avoid statutory require- 
ments for competition is denied where record discloses agency awarded 
grant, rather than contract, for purpose of complying with requirements 
of Federal Grant and Cooperative Agreement Act of 1977 


‘‘Procurement method coding’’ 

Coding of spare parts to require sole-source procurement under 
“approved source’ system within contemplation of Armed Services 
Procurement Regulation (ASPR) 1-313 (1976 ed.) cannot be used to 
preclude consideration of offers from previously unapproved sources 
which could otherwise qualify 
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WORDS AND PHRASES—Continued 
‘‘Received”’ 

Federal revenues paid to a State under the statutes in section 4 of the 
Payments in Lieu of Taxes Act of 1976, 31 U.S.C. 1604, and distributed 
by the State to a unit of local government, which unit is required by 
State law to pass these revenues directly to a financially independent 
school district, should not be considered “received” by the unit of local 
government, and should not be deducted from payments to that unit of 
local government under section 2 of the Act, unless that unit is legally 
responsible for provision of school services and has collected other tax 
revenues for that purpose. Payments passed through to other special or 
single purpose districts should be treated in a similar manner 
‘*Responsibility of contractor’’ 

‘*Responsiveness of bid’’ 

“Responsibility” is term of art employed in Federal procurement and 
refers to proposed contractor’s ability or “capacity” to perform all 
contract requirements, while ‘‘responsiveness”’ of a bid concerns whether 
bidder has unequivocally offered to provide requested items or service 
in total conformance with terms of invitation for bid. Question of ap- 
plication of regulation requiring bids to materially conform to specifica- 
tions of invitation for bids is matter of responsiveness 


Series EE Savings Bonds 

Incident to introduction of Series EE Savings Bonds to replace 
Series E Bonds being purchased by payroll allotment, Treasury proposes 
to substitute Series EE Bonds based on a “negative-response’”’ method, 
whereby the Series EE Bonds will be substituted unless the employee 
terminates his allotment. Since the Series EE Bonds are a continuation 


without major substantive change of the Series E Bonds, the negative- 
response method of conversion is a proper means of continuing the 
employee’s voluntary allotment under the Payroll Savings Plan. The 
proposal is approved 


“Social and economic disadvantage”’ 

General Accounting Office review of Small Business. Administration 
(SBA) action under 8(a) program is limited to determining whether 
SBA has followed its regulations. Where firm was determined eligible and 
accepted into 8(a) program based on social disadvantage alone and law 
and regulations were subsequently changed to require both social and 
economic disadvantage, recommendation is made to SBA to review 
firm’s eligibility to determine if it should be allowed to continue to par- 
ticipate in 8(a) program or if participation should be terminated in ac- 
cordance with present law and regulations 


‘‘Substantial ownership’’ 

Because issue of control is separate from issue of ownership for pur- 
pose of applying FPR, General Accounting Office (GAO) questions pro- 
priety of procuring agency’s determination of substantial ownership by 
comparing percent of stock owned by Government employees with per- 
cent of stock owned by other individuals in protester. GAO believes 
that determination of substantial ownership for purposes of FPR should 
be made solely on basis of relationship of amount of Government em- 
ployee stock to total amount of stock in protester. Nevertheless, if 
General Services Administration intends different meaning of substantial 
ownership, GAO suggests amending FPR to clarify any such meaniny- --- 





974 INDEX DIGEST 


WORDS AND PHRASES—Continued 
“‘Suspension’’ of Government contractor 

When agency decides to suspend contractor, it must independently 
follow applicable regulations since ongoing suspension by one agency 
does not suspend contractor at all other agencies, but only provides basis 
for other agencies to impose concurrent suspension 
‘‘Tier pricing’’ 

Advance payment of capital cost of telephone equipment under con- 
tract for. telephone services with State would be in violation of 31 U.S.C. 
529, even though a State is the recipient, since services to be provided 
by State are commercial in nature 


‘*To the greatest extent feasible’’ 

Indian Self-Determination and Education Assistance Act does not 
require award to Indian-owned economic enterprises because statute and 
regulations call for preference “to the greatest extent feasible,’ thus 
conferring broad, discretionary authority. Approval or disapproval by 
Department of Interior of proposed subcontract awards will not be dis- 
turbed by General Accounting Office unless arbitrary, capricious, or in 
violation of law or regulation 


Two step-increases 

Three employees were reassigned under competitive procedures to a 
position at the same GS grade having greater promotion potential. Re- 
assignment to a position at the same GS grade where a promotion is only 
potential or expected some time after reassignment falls short of an 
actual promotion or transfer to a “higher General Schedule position” 
under 5 C.F.R. 531.204(a). Consequently, the reassignment did not 


entitle the three employees to a two-step increase under 5 U.S.C. 5334- 


‘‘Value engineering’’ proposals 

Claimant’s unsolicited value engineering proposal recommending that 
Defense Logistics Agency require that faucets it procures be constructed 
of zinc-based material constitutes mere suggestion and is not within the 
exclusive list of intellectual property which can be purchased by Depart- 
ment of Defense under 10 U.S.C. 2386 (1976) 


‘‘Wage busting’’ 

Successful offeror is not guilty of ‘‘wage busting” (practice of lowering 
employee wages and fringe benefits by successor contractor to become 
low offeror when incumbent contractor’s employees are retained to per- 
form same jobs on successor contracts) if incumbent’s retained employees 
are reclassified to lower paying jobs with different duties and responsi- 
bilities. However, where no statute, regulation or statement of policy in 
existence at time solicitation issued precludes ‘“‘wage busting,” no legal 
impediment exists to prevent lowering of wages for incumbent employees 
even if reduction can be categorized as “‘wage busting” 








